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This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2003AP1528
(L.C. No. 99 CV 6411)

STATE OF W SCONSI N ) I N SUPREME COURT

Steven Thomas, a Mnor, by his Guardi an
ad Litem Susan M G anling,

Plaintiff-Appellant-Petitioner,

V.
Clinton L. Mallett, Billie R Mllett, FI LED
and Ger mant own Mut ual | nsurance Co.,

JUL 15, 2005

Def endant s,
Cornelia G Cdark
American Cyananmid Co., Atlantic Richfield Gerk of Supreme Court
Co., E.I. DuPont De Nenours and Co., NL
| ndustries, Inc., SCM Chemcals, Inc.,
Sherwin-WIllians Co., ConAgra G ocery
Pr oducts Co.,

Def endant s- Respondent s.

REVI EW of a decision of the Court of Appeals. Affirmed in

part and reversed in part.

11 LOUS B. BUTLER JR, J. Steven Thomas, by his
guardian ad litem seeks review of a published court of appeals

deci sion! that declined to extend the risk-contribution theory

! Thomas v. Mallett, 2004 W App 131, 275 Ws. 2d 377, 685
N. W2d 791.
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announced in Collins v. Eli Lilly Co., 116 Ws. 2d 166, 342

N.W2d 37 (1984), to the defendant-respondent |ead pignment
manuf acturers, American Cyanamd Co., Atlantic Richfield Co.,
ConAgra Grocery Products Co., E.I. DuPont De Nenours and Conp.,
NL Industries, Inc., SCM Chemcals, Inc., and Sherwin-WIIlians
Co. (collectively "Pignment Manufacturers"). The court of
appeal s concluded that because Thomas had a renedy against his
| andl ords for their negligence in failing to abate |ead paint
hazards in his prior residences, there was no reason to extend
Collins' risk-contribution theory. The court of appeals also
concluded that Thomas could not proceed on his clains of civi
conspiracy and enterprise liability.

12 Thomas argues this court should reverse the court of
appeal s' deci sion because (1) although he received a renedy from
his landlords for their negligence, Article I, Section 9 of the
W sconsin Constitution does not foreclose his seeking a renedy
for the Pignent Mnufacturers separate wong for producing and
pronmoting toxic lead pignments; (2) Collins' risk-contribution
t heory should be recognized for white | ead carbonate clains; and
(3) he has presented sufficient material facts to warrant a
trial on his alternative theories of liability of civi
conspiracy and enterprise liability.

13 W agree with Thomas that Article |, Section 9 does
not insulate wongdoers from liability sinply because recovery
has been obtained from an altogether different wongdoer for an
al together different wong. W also conclude that the white
| ead carbonate clains at issue in this case are factually

2
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simlar enough to Collins to warrant extension of the risk-
contribution theory. However, we do not agree that Thomas has
presented sufficient material facts to warrant a trial on his
civil conspiracy and enterprise liability claims. Therefore, we
affirm in part and reverse in part the court of appeals’
deci si on. 2
I

14 Because this case is before us on summary judgnment, we
construe all facts and reasonable inferences in the |ight nost
favorable to the nonmoving party, which in this case is Thonas.?3

See Strozinsky v. Sch. Dist. of Brown Deer, 2000 W 97, 932, 237

Ws. 2d 19, 614 N W 2d 443.

15 Thomas was born on June 23, 1990. He clains that he
sustai ned | ead poisoning by ingesting |ead paint from accessible
pai nted surfaces, paint chips, and paint flakes and dust at two
di fferent houses he lived in during the early 1990's.

16 In August 1991, while Iliving at 2652 North 37th
Street, M| waukee, Wsconsin, 14-nonth-old Thomas exhibited an

early onset of childhood |ead poisoning, with his blood |ead

2 Pignent Manufacturers also argue that (1) they did not
have a duty to warn; and (2) Thomas cannot prove that a failure
to warn caused his injury. These argunents were not reached
bel ow, therefore we do not address them

3 W acknow edge that there are conpeting facts and
i nferences that could be drawn fromthe material facts. Because
we construe the facts and all reasonable inferences in Thomas's
favor, those conpeting facts and inferences are not relevant to
our inquiry. To the extent the dissent, WIlcox, J., dissenting,
relies on out-of-state cases to establish what Thomas can or
cannot prove, we refer to our standard of review
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levels (BPb) at 18 ug/dl. Thomas's cognitive skills were
t est ed, which identified <cognitive deficits in perceptual
organi zation, visual notor integration, expressive |anguage,
academ c and fine notor skills coupled with an attention deficit
hyperactivity disorder. Ei ght nonths later, at the end of April
1992, his BPb increased to 40 pg/dl.

17 Thomas continued to live at 2652 North 37th Street
until January 1993. This house was built in 1905. Gty of
M | waukee Health Departnent docunented | ead-based violations at
this home on July 29, 1992.

18 Thomas' s next known phase of |ead poisoning occurred
while he was living at 2654 North 25th Street, M| waukee,
W sconsi n. That house was built 1n 1900. Lead- based pai nt
viol ati ons were docunented at this residence on August 12, 1993.

19 While Thonas's BPb decreased by January 1993 to 27
pg/dl, it rose to 49 ug/dl by July 1993. Thomas was admitted to
Children's Hospital of Wsconsin for five days of chelation
treat nent.

10 From m d- August 1993 to early Septenber 1993, Thonas's
BPb rose from 13 pg/dl to 33-40 pg/dl. From August 1993 until
Novenber 1993, Thomas |ived at 4736 North 37th Street,
M | waukee, W sconsi n. Thereafter, Thomas's BPb steadily
declined but was still in the BPb range for |ead poi soning.

11 According to Dr. John F. Rosen, a professor of
pedi atrics and head of the Division of Environnmental Sciences at
the Children's Hospital at Montefiore of the Albert Einstein
Col | ege of Medi ci ne, Thomas's cognitive deficits are a

4
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"signature or constellation of cognitive effects" that are
typical of |ead poisoning. In Thomas's case, Rosen states that
these deficits are pernmanent. In addition, due to Thonmas's
el evated BPb over the extended period of tinme, Thomas wll
require |lifetinme medical nonitoring-surveillance for physical
di sorders, as he is now at a high risk for developing future
medi cal conplications, including kidney disease, periphera
neur opat hy, hypertension, and cardiovascular disease. Rosen
opines that Thomas's high lead levels are exclusively derived

fromingesting | ead based pignments in paint.?*

“ In their summary judgnent notion below, the Pignent
Manuf acturers did not seek summary judgnent "on the issues of
whet her Steven Thomas can prove that he was injured by |ead
ingestion or that his source of lead ingestion was |ead paint.
These issues are in dispute in this case. But it is precisely
because they are in dispute that [Collins v. Eli Lilly Co., 116
Ws. 2d 166, 342 N.W2d 37 (1984)] should be held inapplicable."
In their court of appeals' brief, the Pignment Manufacturers
reiterated that "[t]heir notion assuned for purposes of analysis
that Thomas could present a prim facie case denonstrating that
the Manufacturers sold l|lead pignent wthout adequate warnings
it further assuned that he could present enough evidence to
create a jury question on whether his clainmed injuries were
caused by lead."

The Pignent Manufacturers premse one of their argunents
agai nst recognizing Collins for lead pignent clains on the fact
that lead poisoning could occur from one of any nunber of
sources (since lead is ubiquitous). W set forth the materia
facts that Thomas clains prove that he ingested a |ead pignment
manuf actured by the Pignment Manufacturers, white | ead carbonate.
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12 Thomas subjected various paint sanples from his prior
residences to chem cal analysis. Robert Dragen, an electron
m croscopi st, analyzed the various paint |layers contained in the
sanples and provided the elenental conposition for each |ayer.
According to that analysis, none of the paint |ayers contained
detectable levels of sulfur or chromum Thus, according to Dr.
Paul Mushak, a toxicologist and human health risk assessnent
specialist, this analysis conclusively rules out |ead sulfate or
| ead chromate pignents. These pignments along wth white |ead
carbonate pignments were the essential |ead pignents used for
resi dences. Wite |ead carbonate was the principal pignent
used, however. Because lead sulfate and |ead chromate could be
enpirically excluded, Mishak opines to a reasonable degree of
scientific and technol ogical certainty that the houses contain

| ead paint made with white | ead carbonate pignent.?>

The dissent conplains that Thomas's facts are insufficient
to establish that his injuries were caused by white |ead
carbonate pignent. Wl cox, J., dissenting, f1223-36. Unli ke
the dissent, we do not reach this issue for three reasons.
First, for purposes of the Pignent Manufacturers' summary
judgnent notion, they assuned that Thonas could prove he
i ngested and was poi soned by |ead paint. Thomas's claim of |ead
poi soning was prem sed on his ingestion of white |ead carbonate
pi gnment . The Pignment Mnufacturers assuned that Thomas could
create a jury question with regard to his |ead poisoning.
Second, the trial court did not pass on this issue. Third, the
i ssue was not fully briefed or argued.

Al though we do not address the nerits of the issue, we
note, infra, that Thomas bears the burden of proving that white
| ead carbonate caused his injuries. See infra IV.C 2.

® Mushak al so is of the opinion that:
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13 As noted, the houses where Thonas all eges he ingested
| ead paint were built in 1900 and 1905. During that period, use
of lead paint for residences was common. Lead paint contained
up to 50 percent lead pignent and naintained w despread use
t hrough the 1940s. The use and manufacturing of interior |ead-
based paints declined during the 1950s, and, in 1955, the |ead
i ndustry voluntarily adopted a standard of the Anerican Nationa

Standards Institute that |limted lead content to a nexi mum of

Wile lead exposure nmay qualitatively and
potentially arise from various sources of the toxic
el enent, the qualitative and quantitative nature of
the | ead source at issue in this case, lead paint, is
such that (i) it dwarfs other |ead sources in terns of
| ead concentration and intensity of |ead exposure and
(i) it conprises the lead source nost actively
providing |ead exposure and |ead poisoning in the
exposure settings at issue here: | ead pai nt present
in properties occupied or visited by Steven Thonas.

Lead paint is the principal source of lead for
chi | dhood | ead exposure and associated |ead poisoning
in high-density, urban areas with old housing that
contains old lead paint with relatively high |ead
content and in varying states of deterioration.

Lead paint exposures of urban children living in
deteriorated old housing in typical central-city areas
is also much nore relevant to the case at issue here
than lead in other nedia—water, air, diet, etc.

One obvious reason why |ead paint produces the

nost intense lead poisoning in children is the
relatively high lead content in that nedium A 50%
lead content in the wearly lead paints was not
unconmmon
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one percent in paints intended for children's toys, furniture
and interior surfaces. However, lead paint for interiors
continued to be available until the 1970s.

114 As of Decenber 31, 1972, lead paint for interior and
exterior household use containing nore than 0.5 percent |ead of
its total weight was banned from interstate conmerce. 16
C.F.R 8§ 1500.17(a)(6)(1)(B) (2005). In 1978, the ban was

expanded to residential use of paint containing nore than O0.06

percent |ead by weight. 16 CF.R 8 1303.2(2) (2005); 16
C.F.R 8 1303.4 (2005). In 1980, Wsconsin banned the use of
| ead paint. Ws. Stat. § 254.12 (2003-04):° Antwaun A V.

Heritage Mut. Ins. Co., 228 Ws. 2d 44, 61, 596 N W2d 456
(1999).

115 On Decenber 4, 1996, prior to commencing the action
that is the subject of this appeal, Thonas settled with Fire
| nsurance Exchange, the insurer for the landlord of 2652 North

37th Street, on a Pierringer’ basis for $62,652.55. On Septenber

10, 1999, Thomas commenced the underlying action against his
remaining two landlords and their insurers and the Pignment
Manuf acturers for the injuries he received from | ead poisoning.
As to his landlords, Thomas alleged that they negligently
mai ntai ned the premses wth respect to |lead paint. As to the

Pi gnent Manufacturers, Thomas alleged that they were |iable for

6 All references to the Wsconsin Statutes are to the 2003-
04 version unl ess otherw se indicat ed.

" Pierringer v. Hoger, 21 Ws. 2d 182, 124 N W2d 106
(1963) .
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his injuries on the basis of, anong other «clainms, strict
lTability, negl i gence, civil conspi racy, and enterprise
liability.

116 On June 26, 2000, the M I waukee County Circuit Court,
Honorable Patricia D. MMhon, dism ssed State Farm I|nsurance
Co., the insurer for the landlord at 4736 North 37th Street,
based on a pollution exclusion in its policy.? Thomas
subsequent|ly abandoned his clainms against that |andlord. On
August 8, 2002, Thonas settled his claim wi th Germantown Mitua
| nsurance, the insurer for the landlord of 2654 North 25th

Street, on a Pierringer basis for $261, 520. Thus, the only

remai ni ng def endants were the Pignment Manufacturers.
117 A though all of the Pignment Mnufacturers or their

predecessors-in-interests® manufactured white |ead carbonate at

8 See Peace v. Northwestern Nat'l Ins. Co., 228 Ws. 2d 106,
130, 596 N W2d 429 (1999) (pollution exclusion clause bars
coverage for bodily injury stemmng from ingestion of |ead
pai nt).

° As al | eged in Thomas' s conpl ai nt, t he Pi grment
Manuf acturers predecessors-in-interest are as foll ows:

American Cyanamd is the successor-in-interest to the John
R MacG egor Co. and the MacG egor Lead Conpany.

Atlantic Richfield Conpany is the successor-in-interest to
International Snelting and Refining Conpany and Anaconda Lead
Product s Conpany.

E.1. DuPont De Nenours and Conpany has no predecessor-in-
i nterest.

Congra Grocery Products Conmpany is a successor-in-interest
to WP. Fuller Conpany, the WP. Fuller Paint Conpany and WPF,
I nc.
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various tinmes during the existence of Thomas's prior residences,
Thomas conceded that he cannot identify the specific pignent
manuf acturer that produced the white | ead carbonate he ingested.
The Pignment Manufacturers noved for summary judgnent, arguing,
as relevant here, that Thomas could not prove causation in fact
or proximate cause; Collins should not be extended as Thomas
al ready obtained a renedy fromhis landlords; Collins should not
be ext ended out si de t he uni que ci rcunst ances of
di ethyl stil bestrol (DES); and that Thomas's civil conspiracy and
enterprise liability clains were deficient. The M I waukee
County Circuit Court, Honorable Tinmothy G Dugan, granted the
not i on.

18 The circuit court concluded that the DES fact
situation in Collins was too different from the circunstances of
Thomas's | ead paint clains. First, the circuit court concluded
that unlike the situation in Collins, where the plaintiff was
remedil ess without the risk-contribution theory, Thomas had a
remedy against the negligent | andlords. Second, the circuit
court noted that Collins concerned a nine-nonth w ndow during
whi ch an expectant nother consuned DES, whereas here, since the
houses Thomas |ived in were constructed in 1900 and 1905, the
lead paint could have been applied anytinme during what was

approaching a one hundred year tine span. The court concl uded

NL Industries, Inc. was fornerly known as the National Lead
Conpany.

SCM Chemicals is the successor-in-interest to The didden
Conpany.

10
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the Pignent Mnufacturers had no real defense, wunlike in
Col l'i ns. Third, the circuit court determned that DES produced
a rare form of cancer, whereas |ead poisoning could be caused by
any nunber of lead products and thus did not produce a
"signature injury.” Fourth, the circuit court concluded that
all DES was identical, whereas there were different forns of
|ead pignents that were wused in varying anmounts by paint
manuf acturers. Fifth, wunlike DES manufacturers, the circuit
court noted that the Pignment Manufacturers were not in exclusive
control of the risks involved as they did not make the finished
pai nt product or ensure that the product was properly maintained
i n hones.

119 The circuit court then concluded that Thomas's civil
conspiracy claim failed because he could not prove an underlying
tort. Further, the circuit court determ ned that Thomas did not
present clear evidence of an agreenent between the Pignent
Manuf acturers to acconplish an unl awful purpose. Finally, the
circuit court also determned that the enterprise liability was
not avail able, as there was no industry standard for white | ead
carbonat e pi gnent.

20 Thomas appealed, and the court of appeals affirned.

Thomas v. Mallett, 2004 W App 131, 97, 275 Ws. 2d 377, 685

N. W2d 791.
121 The court of appeals agreed wth Thomas that his case

had many characteristics in common with Collins, witing:

As Thomas poi nts out in hi s ext ensi ve
subm ssions, and, for the purposes of this appeal,

11
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assumng their verity, this case and Collins share,
for many of the sane reasons, the inability of the
plaintiff to identify those who nmde and sold the
specific substance alleged to have caused injury.
Thus, in both Collins and here the substances produced
or sold by one conpany are, as material to the
possibility of tracing the manufacturer or seller,
essentially the same as that produced or sold by the
others. . . . Addi tionally, bot h t he
di et hyl stil bestrol al | eged to have caused t he
plaintiff's vaginal cancer in Collins, and the white
lead carbonate alleged to have caused Thomas's
neurol ogical disorders were made and sold by nany
conpani es |long before the injury, making it inpossible
to trace specific manufacturers or sellers to the
particul ar injury-causing product.

Id., 14.

122 These simlarities aside, however, the «court of
appeals read Collins as fashioning the risk-contribution theory
for situations where a plaintiff s wthout any renedy
what soever . Id., f95. Because Thomas al ready had an existing
right against his landlords, the court of appeals determ ned
that recognizing Collins' risk-contribution theory for white
| ead carbonate was unnecessary. Id., 7

123 Regarding Thomas's civil conspiracy claim the court
of appeals agreed that he presented sufficient evidence to
create a genuine issue of mterial fact as to whether the
Pi gment Manufacturers acted in concert to at l|least mnimze the
dangers of white |ead carbonate. 1d., ¢99. However, the court
of appeals determned that Thomas did not establish that the
concerted action was a substantial factor in producing his
i njuries. Id., 999-13. Specifically, the court of appeals

concluded that Thomas had not shown that the conspiracy was a

12
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substantial factor that contributed to either the use of |ead-
based paint or its faulty maintenance. 1d., {13.

124 Finally, the court of appeals rejected Thonas's
enterprise liability theory for two reasons: first, Thomas did
not produce any evidence that white |ead carbonate either was
negligently made or dangerously defective if the |ead paint was
properly applied and nmaintained, id., 117; and second, there was
no need to allow Thomas to sue on an enterprise liability theory
as he already had a renedy at law for his injuries against the
 andl ords, id., 918.

125 Thomas seeks revi ew.

[

26 As noted, this case is before us on summary judgnent.

W review summary judgnents independently, applying the sane

met hodol ogy as the circuit courts. Mayberry v. Vol kswagen of

Am, Inc., 2005 W 13, 915, 278 Ws. 2d 39, 692 N wW2d 226;
Green Spring Farns v. Kersten, 136 Ws. 2d 304, 315, 401 N W2d

816 (1987). Summary judgnent nust be entered "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wth the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law " Ws. Stat. 8§
802.08(2). Al'l reasonable inferences drawn from the underlying
facts nust be viewed in the light nost favorable to the non-

nmoving party. Gans v. Boss, 97 Ws. 2d 332, 338-39, 294 N W2d

473 (1980).

13
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11
127 A problem facing Thomas, who alleges that he was
injured by white | ead carbonate pignent, is that he is unable to
identify the precise producer of the white I|lead carbonate
pi gnent he ingested at his prior residences due to the generic
nature of the pigment, the nunber of producers, the lack of

pertinent records, and the passage of tine. See Collins, 116

Ws. 2d at 177. Sone courts have sinply denied extension of
mar ket -share liability under these circunmstances and thus denied
|l ead pigment plaintiffs recovery.® However, the question
presented is whether Collins' risk-contribution theory should be
extended to white |ead carbonate clains. W agree that it
shoul d.

128 The follow ng backdrop provides the relevant context

for determ ning whether Collins' risk-contribution theory should

10 See, e.g., Santiago v. Sherwin Wlliams Co., 3 F.3d 546,
550-51 (1st Gir. 1993) (declining to extend nmarket-share
liability because plaintiff could not establish the market;
pi gnent manufacturers may not have been in the nmarket during the
relevant time; plaintiff could not establish that portion of
damages which is represented by the pignment manufacturers);
Brenner v. Anerican Cyanamd Co., 699 N.Y.S. 2d 848, 852-53 (N.Y.
App. Div. 1999) (declining to extend market-share liability
because plaintiffs could not establish the national market or
when the paint was applied; white Ilead carbonate was not
fungible as it was not chemcally identical or uniformy m xed
in paints and did not produce a sighature injury; pignment
manufacturers not in exclusive control of risk); Skipwrth v.
Lead Industries Ass'n, Inc., 690 A 2d 169, 173 (Pa. 1996)
(declining to extend market-share liability because plaintiff
could not pinpoint when during the house's 100-year-period |ead
pai nt was applied and because uncontroverted evidence in record
showed it was not fungible).

14
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be recognized for white lead carbonate claims.* It is by no
means a conplete discussion of the history of white |ead
carbonate, but rather is assenbled pursuant to our standard of
review that the facts are to be construed in the Ilight nobst
favorable to Thomas as the nonnoving party.'® See Gans, 97
Ws. 2d at 339.

A.  The Probl em of Lead Poi soning from Lead-Based Pai nts.

129 According to the Center for Di sease Control's

("CDC s") Preventing Lead Poisoning in Young Children, 1 (Cct.

1991) (hereinafter "Preventing Lead Poisoning"), it is well-

recognized that given children's rapidly developing nervous
systens, "[c]hildren are particularly susceptible to lead's
toxic effects.” Id. Because the human body cannot
differentiate between |lead and calcium after |ead has renai ned
in the bloodstream for a few weeks, it is then absorbed into

bones, where it can collect for a lifetine. EPA, Lead |In Your

Honme: A Parent's Reference Q@iide, 4 (June 1998). Once | ead

enters the child s system nore lead is absorbed than would be

in adults. Preventing Lead Poi soning, 11

1 This factual background is presented to illumnate the
magni tude of the risk of injury created by the Pignent
Manuf acturers or their predecessors in interests. Creation of

the risk of injury was one of the central policies relied upon
by Collins for fashioning Wsconsin's risk-contribution theory.
See Collins, 116 Ws. 2d at 191.

12 As previously noted, we once again recognize that there
are conpeting facts and inferences that could be drawn wth
respect to the Pignment Manufacturers' culpability regarding the
manuf act ure and pronotion of white | ead carbonate.
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130 Children "are nore exposed to |ead than ol der groups
because their normal hand-to-nouth activities may introduce many
nonfood itens into their gastrointestinal tract." 1d. The CDC
noted that "[p]ica, the repeated ingestion of nonf ood
substances, has been inplicated in cases of |ead poisoning;
however, a child does not have to eat paint chips to becone
poi soned.” Id., 18. It is nore common for children to ingest
dust and soil contamnated with |lead from paint that either has
flaked or chalked as it aged or has been otherw se disturbed
during hone nmaintenance or renovation. ld., 18. "This | ead-
contam nated house dust, ingested via normal repetitive hand-to-
mouth activity, is now recognized as a major contributor to the
total body burden of lead in children.” ld., 18. Thus,
"[ b] ecause of the critical role of dust as an exposure pathway,
children living in sub-standard housing and in hones undergoing
renovation are at particular risk for |ead poisoning." |I|d., 18.

131 The consequences of <child l|ead poisoning are well

docunented. According to the CDC

Very severe |ead exposure in children (blood |ead
| evels >80 pg/dL) can cause comm, convulsions, and
even death. Lower |evels cause adverse effects on the
central nervous system kidney, and henmatopoietic
system Blood lead |levels as |low as 10ug/dL, which do
not cause distinctive synptons, are associated wth
decreased intelligence and inpaired neurobehavioral
devel opnent s.

ld., 9. The CDC also states that "the weight of the evidence

clearly supports the hypothesis that decrenents in children's
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cognition are evident at blood |lead |levels well below 25 pg/dL."
Id.

132 Although Jlead can originate from many different
materials, such as food, soil, water, or air, lead paint is the
primary cul prit. The CDC concluded that "[l|]ead-based paint is
the nost comon source of high-dose |ead poisoning." 1d., 65
"Nunmerous studies have established that the risk of |ead
poisoning is related to the presence of |ead-based paint and to
the condition of such paint." 1d., 18. As the United States
Depar t ment of Health and Human Services determned in

Toxi col ogical Profile for Lead, 407 (July 1999):

[ T] he nbst common source of | ead exposure for children
is lead-based paint that has deteriorated into paint
chips and lead dusts and that the nbst commobn sources
of | ead exposure for adults are occupational .

Simlarly, in 1990, the Food and Drug Adm nistration estinmated

that "toddlers (2-year-olds) received 16% of their total |ead

exposure fromfood . . . 1% from soil, 7% from water, and 75%
fromdust." 1d. at 415.

133 Lead poisoning disproportionately affects | ower-
income, inner-city populations. The Nati onal Health and
Nutrition Examnation Survey (NHANES 1I11) (conducted from

Cctober 1991 to Septenber 1994) indicated that BPb | evels anong

children aged 1-5 years "were nore likely to be elevated anong

those who were poor, non-H spanic, black, living in Ilarge
metropolitan areas, or living in older housing (with potenti al
exposure to lead from | ead-based paint).” 1d. The differences

in housing conditions and exposures to |ead-containing house
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dust "appear to contribute to the racial differences in urban
children's [BPb] levels." Id., 417.

134 Approximately 3 mllion tons of lead remain in an
estimated 57 mllion occupied private housing units built before

1980. Preventing Lead Poisoning, 18. O those wunits, 3.8

mllion contain children and deteriorated |ead paint. Id.
Al though lead paint is typically found on kitchen and bat hroom
walls, it is also comonly found on doors, w ndows, and wood
trimin pre-1950s honmes. [|d., 19.

135 As nentioned, the risk of |lead poisoning is increased
when the paint itself, or wunderlying surface on which it is
pai nted, has deteriorated. Id. Lead paint on wndows is
particularly concerning "because it is abraded into dust by the
repeated opening and closing of these windows." [d. However,
even if it is intact, the risk of |ead poisoning is greater if
the lead paint is located on surfaces accessible to children.

1d.

B. Lead Paint and Wiite Lead Carbonate Pignent.

136 Paint is conprised of two nmjor conponents: t he
pi gnent, which provides hiding power and protects the surface
and the vehicle, which allows the pignent to be spread and
adhered to a surface. In the first part of the 20th century,

there were many different types of pignent, |ead and non-|ead
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based.®®  Generally, paint nmanufacturers decided what pigments
and anounts of pignents to use when fornulating their paints.
Many of the Pignent Manufacturers also produced ready-m xed
| ead- based pai nt.

137 The predom nant |ead pignent that was manufactured and
integrated into paint was white |ead carbonate. Wiite |ead
carbonate was the first chem cal produced commercially in this
country. That pignment was initially favored because when used
alone it was the nost durable and easy to apply. It was also
believed to be a mldewide.* Al of the Pignent Manufacturers,
or their predecessors-in-interests, produced this pignment at
varying times since the houses in which Thomas resided were
constructed in 1900 and 1905.

138 Wiite |lead carbonate could be conprised of any of
three different chem cal conpounds. Basic |ead carbonate had
two chem cal conpositions, 4PbCGO;2Pb(CH).,PbO and 2PbCO;Pb( OH) ».
Free normal |ead carbonate's chemcal conposition was PbCG:s.
Basic |ead carbonate was the overwhelmng form of |ead pignent
used in paint.

39 In addition to having different chem cal conpositions,

the physical properties of white |ead carbonate varied. These

13 Exanples of other lead pigments include basic |ead

sulfate, red lead, chronme yellow, blue lead, |ead chronates,
| eaded zinc oxides, lead silicates, lead titanates, |litharge and
nol ybdate orange. Exanples of non-lead pignents include

i thopone, titanium dioxide, |atex, water-based and al kyd resin.

4 Painters also apparently believed that there was no
substitute for white | ead carbonate.

19



No. 2003AP1528

vari ances included different specific gravity,® bulking val ues,
oil absorption, hiding power, and particle size and shape.?'®
Pi gnent Manufacturers also distinguished between grades of |ead
carbonate and apparently pronoted each for different purposes.
40 Thomas's toxicol ogi st expert, Mishak, opines that the
toxi col ogical effects of white |lead carbonate remain the sane
notw thstanding the fornmulary differences between the white |ead
carbonate pignents. Mushak states that there is little
relationship bet ween chem cal diversity and t he
"bi oavailability" of the lead, which refers to the |ead uptake
or |lead absorption into the human body. Mushak expl ai ns that
"[t] he reasons why one cannot automatically equate differences
in chemcal conposition with differences in bioavailability is
because bioavailability operates via a set of biological,
bi ochem cal and physico-chem cal processes that wll often
render starting fornms of lead in pignments indistinguishable in

7

t oxi cokinetic terns."?! Based on observational evidence (which

15 According to the Lead Industry Association's (LIA)
publication Lead In Mdern Industry, the specific gravity for
| ead carbonate is 6.6, for basic |ead carbonate is 6.14. Al so
according to that publication, the nolecular weight of |ead
carbonate is 267.22, while the weight of basic |ead carbonate
2PbCO;Pb(OH), is 775.67 and of 4PbCO;2Pb(OH),PbO is 1774.55.
According to that publication, only basic |ead carbonate
4PbCGO;Pb( OH) .PbO was used for paint pignent.

16

Generally, normal Ilead carbonate particle size was
usually larger than the basic |ead carbonate particles.

17 According to Miushak, "toxicokinetics" describes processes
of wuptake of lead, distribution of absorbed lead within the
body, retention of some fraction of that |ead, and subsequent
excretion of that | ead.
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Mushak characterizes as "the huge body of toxicological
literature showing that |ead paint poisoning is pervasive and
rather uniformy intense as to the severity of exposures") and
| aboratory evidence, Mishak concludes that there is no basis to
conclude that formulary changes anong white |ead carbonates
affect the bioavailability of the |ead.

C. Know edge of the Toxicity of Lead Pignents

141 In 1848, Sanuel L. Dana, an Anerican doctor,
translated the first conplete clinical description of |ead
poi soni ng based on over 1,000 cases, witten by Tanquerel des
Pl anches of France in 1839. Pl anches' work obtai ned preem nent
status and was a leading authority on the dangers of |ead
through at I|east the 1920s. That treatise recognized the
dangers of repeated inhalation of small quantities of |ead.

142 By the turn of the 20th century, it was well-
recogni zed that controlling lead dust could significantly reduce
| ead poisoning, although the recognition was initially limted
to industrial settings. European countries had acknow edged the
harm of lead dust, and by 1910, Gernmany, England, and France
were already regulating lead industries to protect their workers
fromlead dust and funes. That sane year, in the United States
at a nmeeting of +the Superintendents of the National Lead
Company, Dr. Alice Hamlton, MD., the founder of industrial

hygi ene, applauded these countries' efforts and detailed the
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advanced protections European workers enjoyed.'® G ven the
dwi ndl ing nunbers of |ead poisoning in those European countries
that passed regulatory legislation, Hamlton called on Anerican
industries to reform their practices to mmc their European
count erparts. Above all, she argued, the first step was to
abolish, or at least reduce to the greatest extent possible,
| ead dust.

143 Consistent with Hamlton's assessnent, National Lead
reported to its stockholders in 1912 that "[i]n the manufacture
of the various products of Lead, there are two sources of danger
to the health of worknmen therein enployed; viz., the funes
arising fromthe snelting or nelting of netallic |ead, and the
dust arising in the process of mking white lead and |ead
oxi des." Seven years later, in 1919, the Chairman of Nati onal
Lead Conpany's Manufacturing Commttee described that "[t]he
prinme object"” for safely handling white | ead and other |ead dust
was "to keep | ead dust out of the nose and nouth of the worker."

44 Ot her than manufacturing, Hamlton also nonitored trade
pai nters. In 1913, at the International Congress of Master
Painters, Ham |ton suggested that painters not use white |ead

paints for interior work.' Her suggestion was not generally

8 Dr. Hanmilton specialized in safety issues involving the
| ead industries and believed that nuch inprovenent needed to be
made.

19 1'n 1909, France banned the use of lead paint for interior
or exterior painting after July 20, 1914. Also in 1909, Bel gium
prohibited the sale and use of dry white |ead, and Austria
prohi bited the use of white lead for interior use in houses.
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foll owed, and, in 1919, she lanented that painting was "the nost
notorious of the lead trades” as "painters nmake up the large
majority of the cases of |ead poisoning." Aside from sneared
paint present on the painters' hands that could be carried to
the nmouth, Ham lton noted that paint dust, caused primarily by
rubbing old or new paint wth sandpaper, "is universally
recogni zed as the nost dangerous part of the painters' trade."
Ham [ ton's concerns were not unfounded. In 1910, a bill was
introduced in Congress, in the House of Representatives, that
woul d have required "[t] hat t he i ntroduction into
any state . . . of any white lead or mxed paint containing

white lead which is not |labeled with a skull and crossbones and

the words 'Poison; white lead" is hereby prohibited." That
bill was defeated. Al though protective regulatory I|egislation
would have |likely vyielded beneficial results, "[t]he total

prohi bition of |lead paint for use in interior work would do nore
than anything else to inprove conditions in the painting trade,"”
Ham | t on st at ed.

45 The appreciation of the dangers Ilead paint posed
inside the hone to the residents was also energing during this

tine. In July 1904, in its nonthly publication The S WP.,

Sherwin-WIllians publicized the hazards of white |ead paint.
Under the bold headline, "DANGERS OF WH TE LEAD," Sherw n-
WIllians reported that a commttee in France had been appointed
to investigate the use of white |lead and other |ead m xtures for
pai nti ng houses. Sherwin-Wllians noted that one of the
committee's experts indicated that |ead paints were "poi sonous
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in a large degree, both for the workmen and for the inhabitants
of a house painted with lead colors.” Sherwin-WIllians also
noted that the expert was of the opinion "that the absolute
disuse of white lead has becone an inperative necessity."”
Neverthel ess, six years later, in 1910, Sherwin-WIIlianms began
manufacturing white |ead carbonate after it acquired a white
| ead processing plant. Moreover, in 1917, during the First
Wrld War, Sherwin-WIllians advised the War Departnent that
government specifications for 50 percent white |ead carbonate
paint for war helnmets should be replaced with its |ead-free
[ ithopone pignent. Sherwin-WIllians stated that the advantage
of switching to its lithopone pignment was that the danger from
| ead poi soning was entirely elim nated.

146 In 1914, the director of the scientific section of the
Pai nt Manufacturers' Association of the United States, Henry A
Gardner, also warned of the hazards Ilead paint posed to
resi dents. After detailing the efforts nade to prevent workers
from the hazards of lead dust in factories, Gardner asked why
simlar care was not being used to guard against |lead dust in
public buildings. Gardner observed that many tons of white
| eaded paint had been applied to the inside of schools and
hospi tal s. And with white |lead carbonate dust resulting from
the gradual disintegration of this paint, Gardner noted that
just as was the case with industrial workers, the presence of
such dust in the roonm s atnosphere was very danger ous.

147 In 1919, the International Labour O ganization held a
meeting in Washington to enlist U S. support in regulating white
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| ead. Followng this neeting was a conference in Ceneva in
1921, wunder the auspices of the League of Nations, which was
attended by 400 del egates from 40 countries.?® That conference
resulted in a recommendation that I|ead paint be banned
altogether for interior uses.? Industry press reviews in the
United States viewed the recommendation as a sinister plot by
| abor interests. The industry press reviews happily reported
that there was little danger of any bans on lead paint in the
United States.

148 1In 1939, the National Paint Varnish and Lacquer
Association (NPVLA) confidentially warned its nenbers—which
included National Lead, Sherwn WIlIlianms, didden, and WP.
Ful ler—that white |ead pignents were toxic. This letter,

mar ked " CONFI DENTI AL Not for Publication," stated:

[T]he vital factor concerning toxic materials is to
intelligently safeguard the public. People may feel
safer in buying mterials whose danger they know
rat her than materials unknown to them

The follow ng pignments may be considered toxic if they
find their way into the stomach.

20 |n attendance at this neeting was John R MacG egor,

| ater founder of the John R MacGregor Lead Corporation, the
predecessor to Anerican Cyanam d.

2L After the conference, many countries enacted bans or
restrictions on white lead for interior painting, including
Bel gium (which then banned white l|lead altogether for interior
use), Tunisia, Geece, Czechoslovakia, Geat Britain, Hungary,
Sweden, Bel gi um Pol and, Spain, Yugoslavia, and Cuba.
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Lead Conpounds. Wiite lead, red lead, litharge, |ead
chromates (chronme yellow, chrone green), or other |ead
pi gnent s.

The letter proceeds to explain that the NPVLA expected that
manuf acturers would apply "every precautionary neasure in
manufacturing, in selling and in use where toxic materials are
likely to or do enter a product.” The letter noted that
"children's toys, equipnment, furniture, etc. are not the only
consideration.” It also contained the following notification of

| egal duties to warn of a dangerous product:

1. A manufacturer who puts out a dangerous article or
substance without acconpanying it with a warning as to
its dangerous properties is ordinarily liable for any
damage which results fromsuch failure to warn.

9. The manufacturer . . . nust know the qualities of
his product and cannot escape liability on the ground
that he did not know it to be dangerous.

10. The general rule that a manufacturer is not
liable to those not in privity of contract with him
does not apply when his product is inmnently or
i nherently dangerous.

149 Nevertheless, the NPVLA fought to weaken states’
proposals that required paint to contain warning |abels and
particularly objected to the Anmerican Medical Association's
proposal that would have required lead paint to be |abeled as
" poi sonous. "

150 By 1942, the National Safety Council determ ned that
"the nost obvious method of preventing |ead poisoning is to
substitute for lead and its conpounds other materials that are

non-toxic." By the early 1920s, there were safe alternatives to
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white |lead paint. During that time, Anaconda, didden, and
Sherwi n-W I lians produced zinc-based paints, while National Lead
pi oneered the devel opnent of titanium pignments. These pignents
wer e bei ng manufactured and marketed particularly because of the
appreciation of lead' s toxicity.??

51 As noted above, during Wrld War |, Sherwin-WIIians
advi sed the War Departnent to switch its order for helnmets wth
50 percent |ead carbonate paint to Sherwin-WIllians' |ead-free
lithopone paint in order to elimnate the prospect of |ead
poi soni ng. G@idden pronoted its lead-free paints by claimng:
"Lead Paints are banned in Europe because of the danger of Lead
Poi soni ng. [Titan-O-Zinc] is lead-free, consequently, non-
poi sonous. Not only is it ideal for residence painting and
every other exterior surface, but the attention of the farner is
especially <called to this product as it elimnates all
possibility of I|ead poisoning of livestock characteristically
known as 'cribbers.'"

152 Although various manufacturers of zinc-based paints
publ i shed ads attacking |ead paints as poisonous, National Lead
silenced those advertisenents by reaching an agreenent with zinc
pi gnent manufacturers to refrain from attack ads sonetine
bet ween 1905 and 1918. By 1928, National Lead was one of the
| eaders in the production of titanium pignents. After the

Second Wirld War, even though National Lead was producing |ead-

22 They were al so apparently cheaper to produce.
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free paints, it advised its salespeople to push the sale of
| eaded paints "at every opportunity.”

D. Know edge of Chil dhood Lead Poi soni ng

153 Parallel with the energing know edge of the dangers
caused by lead in industrial and residential settings grew the
awar eness of childhood |ead poisoning. During the m d-1800s,
child | ead poisoning was already |inked to nouthing |ead-painted
t oys. Australia was at the forefront of identifying and
exam ning childhood |ead poisoning. Following the first well-
docunent ed study of chil dhood |ead poisoning from paint in 1908,
Australian researchers went so far as to call for prohibiting

the use of lead paint within the reach of children. They found:

Two conditions of painted surfaces would be nore than
usually liable to induce poisoning, viz., (a) freshly
painted or at least sticky surfaces; (b) painted
surfaces which have either been exposed to the sun and
air, and whose paint has lost its oil and becone a dry
easily detachable powder, or which though not exposed
have | ost some of their oil and gloss, and which when
rubbed yield a powdery substance to the touch and
possibly distribute it to the dust of roons.

54 During that sanme vyear, Australian researchers also
connected paint powder stuck to children's fingers, which were
then bit or sucked, with |ead poisoning. Those researchers al so
recoomended refraining from using lead paint on surfaces
accessible to children.

155 1In t he early 1900s, children's particul ar
susceptibility to |lead poisoning was also gaining recognition.
In Geat Britain, the dangers of |ead exposure to fetuses were

identified, and wonen were later renmoved from working in the
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| ead industries. In the United States, in 1908, Dr. Hamlton
noted that "lead is a nost potent producer of abortion, and it
is very rare that a woman |ead worker bears a healthy child at
term™ And, in 1912, researchers in the United States
acknowl edged that young people were nore vulnerable to |ead
poi soning than adults. In its 1912 annual report, National Lead
noted that it did not enploy wonen in its factories, except as
occasi onal nessengers or other simlar jobs, or boys.

156 In 1914, a physician from John Hopkins Hospital who
was also professor at the John Hopkins Medical School, Dr.
Kenneth D. Bl ackfan, chronicled a case of a five-year-old boy
from Baltinmore who died of |ead poisoning from white | ead paint
bitten from his crib's railing. Bl ackfan concluded that |ead
poi soning in children "appears to have a special effect on the
meni nges and the central nervous system and that it may not
infrequently be the wunsuspected cause of so-called serious
meningitis." In 1917, Blackfan wote another article that
detailed | ead poisoning cases from a hone in Baltinore. After
noting that children were particularly vulnerable to I|ead
poi soning, Blackfan forewarned that a key source of |ead
poi soning for <children was gnawing on |ead-painted objects,
specifically white paint on cribs.

57 Despite this grow ng awareness of child | ead poisoning
and children's susceptibility to |ead poisoning, the know edge
was not yet nmainstream For exanple, between 1911 and 1920,
the U S Bureau of the Census listed only eight reported child
| ead poisoning fatalities.
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158 Consistent with the prior decade's little official
data and Iliterature on the extent of |ead poisoning, sone
medi cal journal articles in the early 1920s described child | ead
poi soning as rare. However, in 1924, Dr. John C. Ruddock, MD.,
wote that child lead poisoning "may easily be overlooked,
because the average physician has never had his attention called
to the fact, and also because the clinical picture is usually
very different from that in simlar poisoning in adults.” The
follow ng year, another doctor enphasized that nost cases of
| ead poisoning in general were m ssed or otherw se m sdi agnosed.
By 1926, another physician submtted that "[|l]ead poisoning is
of relatively frequent occurrence in children.” As one
hi storian concluded, the growing theme during this tinme was the
nore doctors knew to look for |ead poisoning, the nore they
found it.

159 During the md to late 1920s, the view that children

were nore susceptible to | ead poisoning was al nbst universal. A
nunmber of articles appeared in nedical journals that |inked
| ead-based paint in particular to childhood |ead poisoning. In

addition to the previously identified dangers of painted crib
railings (which, by 1926, was identified in 15 medical journals
in the United States as a risk), wndowsills, porch railings,
children's furniture, and any other painted articles around the
home that were wthin the child's reach were identified as
posing risks to children. Aside from children's penchant for
placing itens in their nouths to chew, in 1926 researchers also
recogni zed that absorption of lead dust, white |ead carbonate
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dust in particular, could be rapidly absorbed by children's
respiratory system Merely sleeping in a |lead-laden room wth
little ventilation, was discovered to cause |ead poisoning. As
Dr. Ruddock warned, "A child lives in a lead world." Thr ough
t he nmount i ng evi dence, t he rising sentinent was t hat
underscoring the dangers of non-industrial sources for lead in
child | ead poi soning cases "cannot be too strongly enphasized."

160 Thomas's public heal t h hi st ori ans, Cerald E
Mar kowi t z, Ph. D. and Davi d Rosner , Ph. D. (hereinafter
"Markowi tz and Rosner"), opine that by the md-1920s there was
"strong and anple convergent evidence of the toxicity of |ead
paint" in general, and the dangers it posed to children in
particul ar. Markowitz and Rosner conclude that given the
i ncreasing evidence, "the manufacturers of |ead pignments shoul d
have ceased producing it, at the very least for interior use
before the m d-1920s."

161 As the nunber of nedical journals increased their
reporting on child |lead poisoning, so too did the official data
on child | ead poisoning fatalities. Bet ween 1921 and 1930, the
nunmber of <child |ead poisoning fatalities docunented by the
Bureau of the Census nearly quadrupled from the past decade, to
31.

162 The literature on childhood |ead poisoning continued
to grow during the 1930's. In 1930, physicians asserted that
| ead poisoning from ingesting paint from cribs, woodwork, or
toys was "proven beyond a doubt." Sone researchers reiterated
early sentinents that child |ead poisoning was chronic and was
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occurring nore frequently anong infants and children than had
been supposed, nostly because physicians frequently did not
recogni ze the condition. The conclusions that |ead paint was
the main culprit and that children were especially vul nerable to
its toxicity were regularly repeated.

163 Wiile it was discovered during the 1930s that |ead
caused permanent neurological disorders, by 1943, Randol ph
Byers, MD., and Elizabeth Lord, Ph.D. (hereinafter "Byers and
Lord"), found that Iead poisoning had effects on long-term
intell ectual devel opnent by retarding mental devel opnent.?® As

seen below, their findings would cause quite a stir in the |ead

i ndustry. Time magazi ne summarized Byers and Lord's findings
under the headline, "Paint Eaters," witing: "All  but one
child . . . were school failures. Only five had normal 1.Q s,

and four of the five were so erratic that they could not |earn
easily.” Building on these findings, research during the 1970s
denonstrated that lead levels that did not give rise to clinica
synptons m ght nonethel ess adversely affect psychol ogical and

intellectual devel opnent.

23 Between 1940 and 1950, the nunber of children screened
for lead poisoning increased fourfold, as did the nunber of
cases of diagnosed | ead poi soning.
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E. The Pignent Manufacturers and the Lead | ndustries

Associ ation (LIA)?*

64 1In 1928, the rising alarnms regarding the hazards of
lead and the need for coordination anong |ead producers and
manufacturers led to the formation of the Lead Industries
Association (LIA). Al t hough conprised of many |ead industries
the white lead industry was the nost inportant of the |ead
manuf acturing industries in the LIA

165 Virtually from its inception, the LIA was responding
to what it ternmed “"undesirable publicity regarding |ead
poi soning." In 1930, the LIA's Secretary, stated that "of late
we have received nuch undeserved publicity in newspapers
damaging to |ead products.” By 1939, the LIA acknow edged that
"the large anobunt of space given to |lead by nedical columists
in the daily press by the nedical profession, by consuner
organi zations and by authors of scientific subjects has
i ncreased the anmpunt of attention that we have had to give to
[the] subject of l|lead toxicology in 1939." That sanme year, the
LIA initiated its large-scale "Wite Lead Pronotion Canpaign."”
By 1941, the LIA conplained that "[l]ead poisoning matters
continue to absorb a large anount of tinme of t he
Association . . . ." In response to this negative publicity,
the Secretary proposed "a program of vigorously investigating

each alleged case that arises, taking any renedial steps if

24 The LIA was naned as a party defendant. However, the LIA
subsequently filed for bankruptcy and was |later dismssed as a
party defendant.
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necessary, encouraging nedical research in lead poisoning, and
publishing literature showing the wuseful role of Jlead in
i ndustry." Through the end of the 1940s, the LIA determ ned
that "the problem of Iead hygiene" <could be addressed by
reassuring the public that |ead was safe. Addressing this
problem was, in the LIA's own estimation, "one of the nost
inportant activities of the Lead Industries Association as there
remai ns an appal ling anount of prejudice against the use of |ead
products based on fancied notions of lead toxicity."

66 According to Markowitz and Rosner, the LIA s canpaign
was nul ti-pronged: it sought to rebut any research findings or
other news of lead' s toxicity; it sponsored its own research to
denonstrate that lead was harmess; and it refused to warn the
public of Ilead' s dangers, even in the face of overwhelmng
evidence from research and clinical findings that many children
were dying. Al the while, Markowitz and Rosner submt, the LIA
pronoted the use of |ead paint and successfully | obbied against
laws and regulations that would curb its use. Al t hough the
Pi gment Manufacturers, through the LIA were not actively hiding
i nformation r egar di ng t he dangers of | ead poi soni ng,
particularly in children, they were very well aware of the
information, and they were accunulating it.

167 One of the key voices for the LIA in critiquing the
growng scientific literature on the toxicity of lead was that
of Dr. Joseph Aub. Prior to the LIA the lead industry was
organi zed under the Anerican Institute of Lead Manufacturers.
The Institute funded nedical research on the toxicity of |ead at
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Harvard University wunder the direction of Aub. The LIA
continued that research from 1929-45 to help rebut findings of
| ead poi soning. Aub's research focused on |ead netabolism in
adults from occupati onal exposures, not on child | ead poisoning.
However, in 1937, during an LIA sponsored confidentia
conference on | ead poisoning for the physicians enployed by its
menber conpanies (including National Lead, Sherwin-WIIians,
@ idden, and Anaconda/l S&R), Aub acknow edged the vulnerability
of children with respect to | ead poisoning. ?°

168 The LIA attached inestimable inportance to Aub's
research: "Wthout the counsel he has given this office and
active assistance in sone of our |ead problens, we would indeed
be at a serious disadvantage." Aub was called upon to rebut
treating physicians' reports of lead poisoning deaths by
providing alternative excul patory expl anati ons.

169 1In contrast to Aub's downplaying |ead paint's hazards,
another prom nent industry-sponsored researcher, Dr. Robert
Kehoe, consistently warned of the hazards |ead paint posed to
children, although such warnings remained |argely confined to
private correspondences. Kehoe's research was financed by the

Et hyl Corporation, which produced tetraethyl |ead for gasoline.

25 At this confidential conference, there was discussion on
how to defeat workers' conpensation clainms by clearing the bl ood
of | ead poisoning evidence. Sonme suggestions included injecting
the worker with liver in order to "bring himup" even though "it
doesn't do him any good." Another suggestion was renoving the
workers' teeth, so that there would be no lead line for anyone
to see.
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170 By the 1930s, Kehoe agreed with the broader nedical
comunity that toys, cribs, furniture, as well as woodwork and
any other painted surfaces in children's reach were possible
sources of child |lead poisoning. In 1933, Kehoe highlighted the
di sparate inpact |ead poisoning had on children and adults and
stressed that "strenuous efforts nust be devoted to elimnating
lead from [children's] environnent." In 1935, he again
expressed his belief that "[t]he occurrence of |ead-containing
coommodities and the use of l|ead paints on furniture, toys, and
other objects, within the reach of small children is much too
comon to ignore."?"

71 In 1944, after Byers and Lord' s publication on the
effects of lead on long-term intellectual devel opnent, the LIA
wote to Kehoe, acknow edging that if their conclusions were
correct, "we have indeed a nost serious public health hazard."

Kehoe responded, witing:

| fear that you will be disappointed by ny answer, for
| am di sposed to agree with the conclusions arrived at
by the authors, and to believe that their evidence, if
not entirely adequate, is worthy of very serious
consi derati on. Perhaps nmy own experience prejudices
me in favor of the acceptance of their findings, for I
have seen cases of serious nental retardation in

2 In response, the LIA conducted its own "investigation,"
wher eby on Novenber 30, 1930, it sent a letter to | ead conpanies
to "ascertain if any lead paint is being used to paint or
decorate cribs, children's beds or furniture." Twelve responses
were received. Because the letter asked only about whether the
conpani es used "white lead,” which was apparently interpreted to
mean pure white lead, five conpanies said that they used only
enanel or |acquer. However, these were m xed paints that could
contain large anmounts of white | ead carbonate.
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172 Wth reassurances from Aub, the LIA disagreed
Kehoe' s assessnent, stating:

[I]t has not been conclusively proven and, the case
made out by Drs. Byers and Lord that there is a
connection between retarded nental developnent in
|ater years and |ead poisoning itself, is far from
proven. As Dr. Aub told ne, he felt that children who
have . . . the disease known as "pica" which caused
them to chew on inedible articles, were subnormal to
start wth!

173 Despite assurances from the LIA that children's

no
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children that have recovered from |ead poisoning of
t he encephal opathic type, and anobng nmy records is one
case of pernmanent feeble m ndedness which | attribute
to a well defined episode of |ead encephal opathy in an
i nfant.

You quarrel wth the statenent about chew ng
paint and say that the manufacturers don't use it on
cribs and toys. That may well be true. M experience

leads nme to accept it as such. However, the
househol der repaints these articles, and often wth
| ead- cont ai ni ng paints. Pl ease note that the article
makes point of the fact that the children chewed paint
"off cribs, wndow sills or furniture,” and also
refers to the statenent of parents that they had
repainted cribs. I|I'mafraid it will do you no good to

try to conbat the significance of the history of
chewing articles in relation to the problem of |ead
poi soning in children. The nost significant feature
of the history of exposure in an overwhelmng
proportion of the cases of |ead poisoning in children
is just that fact. "Pica" is at the bottom of nobst of
these cases, and wunfortunately the environment of
small children is not sufficiently free of l|ead for
their safety. Have you seen the data on |ead
poisoning in children in Queensland[, Australia]?
These cases were largely due to chewing the paint off
the railings of the porches on which the children
pl ayed.

t oys

| onger contained lead paint, the US. Children's Bureau
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warned in Decenmber 1945 that "[i]t is not safe to take the word
of the salesman as to whether [a paint] is harmess or not
because he may not know. " According to Markowitz and Rosner,
"The LI A did not advocate the use of warning labels, nor did it
encourage the elimnation of interior use of white |ead. Only

t hese neasures could have served to dimnish or elimnate the

pr obl em To the contrary, . . . the LIA and its nenbers
continued to pronote lead paint for interior use." Sherw n-
Wllianms and didden actually still pronoted |ead paint for use

on toys at this tine.

174 Al so in Decenber 1945, the LIA launched "The Safety
and Hygiene Progrant to undercut the growing nedical literature
regarding the toxicity of lead that it characterized as faulty.
Recogni zing that the lead industry "nust be |osing a vast anount
of business each year because of the fact that |ead has such
unpl easant connections in the mnds of so many Anericans," the
LIA persisted in conplaining about how the |ead industry
"continues to be plagued unfairly by attacks made wupon |ead
products because of their toxicity" and indicated it would "neet
attacks on lead due to its toxic qualities by correcting
publ i shed erroneous statenents.”

175 In 1946, to counter the findings of Byers and Lord
the LIA organized a conference on |ead poisoning with the
American Medical Association. At the conference, the LIA
strongly rejected clains that |ead was dangerous. The LIA
Secretary rebuked a doctor's account of how a child's crib was
traced to three cases of [|ead poisoning. According to the
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Secretary, interior white paint no |onger contained |ead, and
thus he denied the inportance of |ead poisoning in children due
to paint.

176 Kehoe still disagreed with +the LIA Secretary's

assessnment, stating:

More lead poisoning in children has occurred than we
would like to think about. The nunber that are
actually reported in nedical literature have very
little relationship to the nunber that actually occur
Lead poisoning in a child is a serious disease.

177 MNoreover, Markowitz and Rosner also note that the LIA
and the Pignment Mnufacturers continued to pronote and sel
white lead paints for interior use well after the md 1940s. I n
addition, in their estimation, "by this date it was abundantly
clear that hundreds of children were dying of |ead poisoning
each year."

178 Kehoe l|ater reviewed a report witten by the LIA
Secretary that iterated the benign qualities of |ead, and Kehoe
warned the LIA against taking this extrene position. I n
particul ar, Kehoe objected to the LIA Secretary's denial of the
inportance of Ilead poisoning in children due to |ead paint,
stressing that the connection between childhood |ead poisoning
and | ead paint was sound. A few years later, in 1953, Kehoe
recommended | argely elimnating use of lead paints for interiors

to protect children:

[ The] nost effective sol ution of this
problem. . . [is] to elimnate t he use of
paints . . . of nore than very mnor |lead content for
all inside decoration in the household and in the
envi ronment of young children. If this is not done
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voluntarily by a wse industry concerned to handle its
own business properly, it will be acconplished
ineffectually and wth irrelevant difficulties and
di sadvant ages t hrough | egi sl ation.

The LI A did not accept his proposal.

179 By the late 1940's, Markowitz and Rosner submt that
warning the public of the dangers of lead was still out of the
guestion for the LIA In 1948, after conparisons between the
toxicity of lead and zinc products were being published, the LIA
formalized its informal agreenment with the Anerican Zinc
| ndustry that prevented the Zinc Industry from advertising the
toxicity of |ead-based paints.

180 In 1955, the LIA characterized the problem of
chi | dhood | ead poisoning as "a nmmjor 'headache' and a source of

much adverse publicity.” The LIA wote:

Wth us, childhood |ead poisoning is conmon enough to
constitute perhaps ny major "headache,” this being in
part due to the very poor prognosis in many such
cases, and also to the fact that the only real renedy
lies in educating a relatively ineducable category of
par ents. It is minly a slum problem wth us,
estimted by Kehoe to run into four figures annually,
and [] we have no nonopoly on either substandard
housi ng or substandard nentalities in the USA

81 Shortly thereafter, t he Aneri can St andar ds
Association, a voluntary group conprised of representatives from
a variety of nedical, public health and industry groups
(including the LIA and NPVLA), developed a standard to mnim ze
hazards to children. This new standard provided that paint used
for interiors or any surface that children m ght chew on should
contain no nore than one percent |ead by weight. Prior to that

time, the LIA indicated it nmade "[e]very effort . . . to confine
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the regulatory nmeasures . . . to the field of warning I abels,
which, as applied to paints, are obviously less detrinmental to
our interests than would be any legislation of a prohibitory
nature.”

182 Two years later, in 1957, the LIA finally recognized
what the literature had supported for nearly half a century
lead paint was the major source of childhood |ead poisoning.
The LI A also recognized the problens of |ead paint causing |ead
poi soning was going to be a lasting one. However, the LIA stil
was displ aci ng bl ane. This tinme, the LIA suggested the blane

fell on the children's parents' shoulders, as it stated:

As the mmjor source of trouble is the flaking of |ead
paint in the ancient slum dwellings of our older
cities, the problem of |ead poisoning in children wll
be with us for as long as there are sluns, and because
of the high death rate, the frequency of pernmanent
brain damage in the survivors, and the intelligence
| evel of the slum parents, it seens destined to remain
as inportant and as difficult as any with which we
have to deal

83 In a letter to Kehoe towards the end of 1957, the LIA

simlarly acknow edged the problem yet cast blane elsewhere,

writing:
Wt hout fear of successful contravention, | can say:
1. That the overwhelm ng nmjor source of | ead
poisoning in children is from structural |ead

paints chewed from painted surfaces, picked up or
off in the form of flakes, or adhering to bits of
pl aster and subsequently ingested.

2. That of sonme, but secondary inportance is |ead
paint mstakenly applied by ignorant parents to
cribs, play pens and other juvenile furniture and
subsequent|ly chewed of f and i ngested.
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3. That any poisoning that there may be from | ead-
painted toys is of quite mnor concern in
conparison with the two above sources.

4. That childhood l|ead poisoning is essentially a
probl em of slum dwellings and relatively ignorant
parents.

5. That it is alnmpst wholly confined to the ol der
cities of the eastern third of the country and is
practically nonexistent west of M| waukee, Chicago,
St. Louis and New Ol eans.

6. That, in all too nany cases, the slum child,
di agnosed, hospitalized and cured, returns to the
same environment and to another routine of |[ead
pai nt ingestion.

7. That the inportance of the problem lies primarily,
not in the nunber of cases, but in the likelihood
of permanent brain damage and in the great
difficulty of i nstituting really effective
preventive nmeasures.

8. That, until we can find neans to (a) get rid of our
sluns, and (b) educate the relatively ineducable
parent, the problemw || continue to plague us.

9. And finally that, if you know the answer to those
two, you are even nore of a genius than | think
you.

Perhaps this letter is just another instance of
"carrying coal s to Newcast | e, " but t he
m sunder st anding of the fundanentals of this problem
is so w despread, and frequently where one woul d | east
expect it, that | find myself inpelled to sound off in
this fashion once in so often.

Al though Iless than wunassumng, the lead industry at |east
finally acknow edged what researchers had been confirmng for

decades.
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184 The LIA still saw the problem as a "headache" and a
public relations issue, not a public health disaster. In 1959

inits annual report, the LIA wote:

The toxicity of |ead poses a problem that other
nonferrous industries generally do not have to face.
Lead poisoning, or the threat of it, hurts our
business in several different ways. VWile it is
difficult to count exactly in dollars and cents, it is
taki ng noney out of your pockets every day.

In the first place, it nmeans thousands of itens
of unfavorable publicity every year. This is
particularly true since nost cases of |ead poisoning
today are in children, and anything sad that happens
to a child is neat for newspaper editors and is
gobbled up by the public. It nakes no difference that
it is essentially a problem of sluns, a public welfare
problem Just the same the publicity hits us where it
hurts.

Secondly, it neans that we are often subjected to
unnecessarily onerous regulations, either in the use

of our product or in its |abeling. This may nean
either an added expense in labeling or in control
equi pnent in your or your custonmers' plants. It may

even nean that your product won't be wused at all
because your potential customer doesn't want the
probl ens that the use of |ead may invol ve.

185 By 1972, the LIA now characterized the problens of
chi |l dhood | ead poisoning as "harrow ng." The LIA recognized
that chil dhood | ead poisoning was not limted to urban sluns but
al so reached "young children in small towns and rural areas.”
Further, the LIA recognized that childhood |ead poisoning could
not be attributed to defective children, as it had earlier
bel i eved, because "young children . . . wll often taste

anything that gets into their hands."

43



No. 2003AP1528

F. Pronoti on

186 Wth approximtely 85 percent of all sales, National
Lead dom nated the white |lead pignent market in 1900. Thr ough
its advertisenents and pronotions, National Lead pronoted and
reinforced the perception that no paint was as good, or as safe,
as white | eaded paint. Despite nunerous articles show ng that
| ead was a potent poison by the 1920s, in 1923, one of Nationa
Lead's ads declared that I|ead paint helps guard health by
preventing a resting place for gerns. Al though there were
war ni ngs from the nedical conmmunities about the dangers of white
lead paints in schools and hospitals, National Lead also
specifically targeted those institutions fromthe 1920s into the
1930s. National Lead repeatedly clained that its |ead paint
protected public health, as it was a deadly eneny of
t ubercul osis and other gerns. In 1931, National Lead contended
that its |ead paint hel ped "speed patients' recovery."

187 Between 1910 and 1925, three new nmajor pignent

manuf acturers entered the market: Sherwi n-W I lians, Anaconda,
and didden. National Lead's market share fell to between 60
and 70 percent during this tine. Sherwn-Wllians did not
manufacture white lead until 1910, when it began operating a

newly constructed white l|lead manufacturing plant in Chicago.
Al though Sherwin-WIIlians recognized the dangers of |ead paint
in a 1904 publication, and cautioned the War Departnent about
the dangers of |ead poisoning fromlead paint in 1917, in 1922

it advocated using | ead-based paint on children's toys.
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188 During the md-1920s, Sherwin-Wllians continued to
recommend using white-lead based paint (paint which contained
upwards of 75 percent white lead) on interior surfaces,
i ncluding walls, woodwork, doors, and ceilings. From 1936 unti
the 1940s, Sherwin-WIllians pronoted use of its |lead based
pai nts on toys.

189 Although Sherwin-WIlliams was specifically warned in
1937 about the hazards of white lead to children, Sherw n-
Wllians sold white |ead paint for interior use as late as the
1950s. When Sherwin-WIlians ceased producing white |ead
carbonate in 1947, it continued to sell white |ead carbonate and
| eaded paints by buying the product from National Lead.

190 Atlantic Richfield s predecessor, Anaconda, began
producing white lead in 1919, at a time Markowitz and Rosner
opine that they knew or should have known of the hazards of
white |ead paint. In 1940, Anaconda also recomended using
white | ead on interiors.

191 Markowitz and Rosner opine SCMs predecessor, didden
al so knew or should have known of the dangers of white | ead when
it began producing white lead in 1925. Gidden pronoted its
non-| eaded zi nc-based paints by arguing that unlike |ead paints,
zinc paints were non-toxic. In 1942, Gidden asserted that its
| ead- based paints were ideal for nurseries and children's roons
as it provided youngsters with "a safe, pleasant place to play."
G@idden also recommended |ead-based paints for children's
furniture. Through the late 1940s, didden sponsored its |ead-
based paint for interiors.
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192 The LIA also actively pronoted white | ead. The LIA
undert ook several canpaigns to push |ead products. In 1934,
after identifying a relationship between the use of white |ead
and lunber in construction, the LIA initiated a "Forest
Product s—Better Paint Canpaign.” The canpaign was funded by
menbers, including Sherwin-Wlliams, WP. Fuller, |S&R Anaconda
and National Lead.

193 In 1938, after recognizing the declining sales of
white lead, the LIA began its "Wiite Lead Pronotion Canpaign."”
The LI A characterized the canpaign as follows: "This canpai gn
by showing the inportance of white lead to industry would help
offset the <constant threat of anti-lead legislation and
pr opaganda. " The canpaign carried on until 1952. During its
duration, National Lead, [IS&R, WP. Fuller, and MacG egor al
contributed to the canpaign. @idden and Sherwin-WIIlians
participated in the canpaign in the post-war years. Nat i ona

Lead characterized the canpaign as foll ows:

[T]h[e] . . . canpaign . . . should do nor e t han
confirm faith . . . in a tine-tested material. I t
should furnish the incentive to support white-I|ead
nore vigorously than ever. It should help pave the
way for increased profit and prestige for Dboth
pai nters and deal ers. . . . [T]his canpaign, running

parallel to national Dutch Boy canpaign, doubles the
anount of advertising ordinarily used in presenting
white-lead to the public.

194 1In 1939, the LIA initiated projects with 4-H clubs to
pronote white lead anong farners and their children. Those
projects were expanded in 1940 to include nunicipal, state, and

county institutions, which specifically targeted schools and
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health departnents. The canpaign was successful. The LIA
Secretary reported in 1940 that there was a "grow ng tendency of
pai nt manufacturers to add a product to their line consisting of
100% prepared white lead paint in colors . . . . It is also
noteworthy that attacks on white |ead, which was one of the
reasons for undert aki ng our canpai gn, have decl i ned
greatly .

195 The LIA was also issuing publications to pronote |ead
products. In 1930, the LIA comenced publishing a quarterly
magazine entitled Lead to pronote varying uses of |ead. The

next year, the LIA produced book entitled, Useful Information

About Lead, which suggested that painters use high percentages

of lead. "[T]he higher the better," the book stated. The book
al so pronoted "Wiite Lead in Paint" as going hand in hand "wth

i nproved sanitation.” In the 1941 book entitled Painting Farm

Bui |l dings and Equi pnent, the LIA recomended white lead for

donestic interiors, and particularly dark colored |ead paints on
lower walls so that <children's finger marks would be |ess
vi si bl e. Simlarly in 1942, the LIA published a booklet
entitled, "Wiat to Expect From Wite Lead Paint," wherein the
LIA promoted the use of white lead for both interior and
exterior surfaces, suggesting that for interior wood, plaster
and wal | board that 40 pounds of white |lead be mxed with |ead
m xing or reducing oil to produce enough paint to cover 1,000
square feet of surface. Markowitz and Rosner submt that

"[mMany LIA advertisenents were directed specifically toward
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encouraging the use of lead paint in the interiors of 'Iow cost
homes. " "

196 Just four years later, in 1946, the LIA Secretary
di sputed whether |ead poisoning was attributable to |ead-based
pai nt because he contended that paint for inside uses no |onger

cont ai ned | ead. In 1949, the LIA republished Painting Farm

Buildings and Equipnent, and, in 1952, in Lead in Modern

| ndustry, the LIA stated:

[White lead . . . has practically no undesirable
qualities to nullify 1its advantages . . . . [T]he
profitable application of white lead is not confined
to exterior use. Pure white lead paints can be
utilized to advantage for interior decorati on,
particul arly in public and traditiona

bui | di ngs .

The book further acknow edged that |ead poisoning could occur
from vapors, dusts, or ingestion of |ead conpounds. However,
t he book described ingestion posed the |east danger, as the book
asserted that nost inside paints contained no |ead. Al the
while, the LIA pronoted | ead paint for interiors.

197 It was not until Decenber 1952 that the LIA nade a
deci sion, based solely on econonmics no less, to discontinue its
pronotion of white lead in house paints. Instead, the LIA
diverted those funds to pronoting red |ead. Until at |east

1962, however, the LIA continued to distribute Lead In WMdern

| ndustry, which advocated the use of white lead for interiors.
The LIA withdrawal from pronoting white |ead, Markowitz and
Rosner opine, was a tacit acknow edgnent of |ead paints' danger

to children
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198 According to Mirkowitz and Rosner, the Pignent
Manuf acturers' marketing and ad canpaigns created an enduring
belief anong consuners that the best paint was |ead paint—as
National Lead stated, "Renenber, also, that the nore white-I|ead
you use, the better the paint." They further opine that
"[n] otw t hstandi ng repeated statenents over the years that it no
| onger produced white lead paint for interior use, the industry
continued to sell white lead paints that were applied on
interiors."

|V

199 W& begin our analysis with a discussion of Collins.
In that case, the plaintiff developed adenocarcinoma of the
vagi na and beni gn adenosis of the vagina in 1975. Collins, 116
Ws. 2d at 174. Wiile she was in utero in 1957, her nother used
di ethyl stilbestrol (DES) to prevent mscarriage. In 1971
medi cal researchers established "a possible statistical Iink
between fetal exposure to DES during pregnancy and the
devel opnent many years |ater of adenocarcinoma of the vagina."

Id. at 179. The plaintiff's nother could not renmenber where she

purchased the DES or who nmanufactured it. [d. at 174. By that
time, many nothers had taken DES during their pregnancies. Id.
at 181.

1100 After the discovery of the cancer, the plaintiff had
much of her reproductive system surgically renoved and devel oped
other conplications. Id. at 174-75. She sued 12 drug
conpani es, all of which produced or marketed DES. [d. at 175.
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101 The plaintiff was "unable to identify the precise
producer or marketer of the DES taken by her nother due to the
generic status of sone DES, the nunber of producers or
mar keters, the lack of pertinent records, and the passage of
tinme." 1d. at 177. Based on common |aw, the plaintiff had to
prove not only duty, breach of duty, and injury, but also |ega
causation between a defendant's <conduct and a plaintiff's
injury. Id. at 182. This court recognized that the plaintiff
had to prove a particular drug conmpany produced or marketed the
DES that her nother took while pregnant in order to recover on
her claim Id. Qoviously, this posed an insurnountable
obstacle for her. See id. at 177, 182.

1102 Thus, this court was faced "with a choice of either
fashioning a method of recovery for the DES case?’ which wil
deviate from traditional notions of tort law, or permtting
possibly negligent defendants to escape liability to an
innocent, injured plaintiff.” |Id. at 181. "In the interests of
justice and fundanental fairness,"” this court chose the forner.
Id.

1103 This court observed that Article I, Section 9 of the
W sconsin Constitution conferred on the court the ability to

create an adequate renedy when one did not exist. ld. at 182

2 The court also stated that the risk-contribution theory

it proceeded to adopt could apply "in situations which are
factually simlar to the DES cases.” Collins, 116 Ws. 2d at
191.
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(citing DH v. State, 76 Ws. 2d 286, 294, 251 N W2d 196

(1977)). Simlarly, this court noted that:

[i]nherent in the commobn law is a dynamc principle
which allows it to grow and to tailor itself to neet
changing needs within the doctrine of stare decisis,
which, if correctly understood, was not static and did
not forever pr event the courts from reversing
t henmsel ves or from applying principles of comon |aw
to new situations as the need arose.

Id. (quoting Bielski v. Schulze, 16 Ws. 2d 1, 11, 114 N W2d

105 (1962)).%® Thus, this court adopted the risk-contribution
theory, which relaxed the plaintiff's burden of proof in
establishing causation in her negligence and product liability
clainms, for three reasons.

1104 First, "[e]ach defendant contributed to the risk of

injury to the public and, consequently, the risk of injury to

i ndi vi dual plaintiffs. . . . " Id. at 191 (enphasis in
original, footnote omtted). In this sense, each shared sone
measure of culpability in producing or marketing the drug. I|d.

at 191-92. Second, because the drug conpanies were in a better
position to absorb the cost of the injury (through either
i nsurance, incorporation of the damage awards, or by passing the
cost along to the public as "a cost of doing business," id. at
192), this court concluded that "it is better to have drug

conpanies or consuners share the cost of the injury than to

28 The drug conpany defendants argued that only the
| egislature could fashion this type of renedy. This court was
not persuaded, witing: "It is the function of this court to
nodify the existing common law if that becones necessary to
pronote justice under the law." Collins, 116 Ws. 2d at 198 n
12.
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pl ace the burden solely on the innocent plaintiff." Id. Third,
the court recognized that "the cost of damages awards w |l act
as an incentive for drug conpanies to test adequately the drugs
they place on the market for general nedical use." |1d.

1105 Under the risk-contribution theory as stated in
Collins, a plaintiff need commence an action against only one
def endant,?® but the plaintiff will have to allege the follow ng

el emrents and prove each to the satisfaction of the trier of

fact:
[T]hat the plaintiff's nother took DES;, that DES
caused the plaintiff's subsequent injuries; that the
def endant produced or marketed the type of DES taken
by the plaintiff's nother;[*] and that the defendant's
conduct in producing or marketing the DES constituted
a breach of a legally recognized duty to the
plaintiff.

ld. at 193. It was not fatal to a plaintiff's claimif he or

she could not identify the type of DES taken by the nother. The
Collins court held that "[i]n the situation where the plaintiff
cannot allege and prove what type of DES the nother took, as to
the third element the plaintiff need only allege and prove that

t he defendant drug conpany produced or nmarketed the drug DES for

2 The onus was on the defendant to inplead other cul pable
defendants. Collins, 116 Ws. 2d at 194.

30 The plaintiff was not required to prove that a defendant
produced or marketed the precise DES taken by the plaintiff's
not her, but rather was sinply required to show that a defendant
produced the type of DES taken (by <certain identifiable
characteristics such as color, shape markings, size, etc.). 1d.
at 194.
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use in preventing mscarriages during pregnancy." |d. at 194, 3
|f these elenents could be proven, the plaintiff could recover

all damages fromthe naned defendant. 1d.

106 This court concluded that the plaintiff could also

proceed on a strict products liability theory by proving:

(1) that the DES was defective when it Ileft the
possession or control of the drug conpany; (2) that it
was unreasonably dangerous to the user or consuner;
(3) that the defect was a cause of the plaintiff's
injuries or damages; (4) that the drug conpany engaged
in the business of producing or marketing DES or, put
negatively, that this is not an isolated or infrequent
transaction not related to the principal business of
the drug conpany; and (5) that the product was one
which the conpany expected to reach the wuser or
consuner wi thout substantial change in the condition
it was when sold.

ld. at 195.
1107 However, this court was concerned that only those

def endant drug conpanies that "reasonably could have contri buted

in some way to the actual injury” be held accountable. Id. at

191 n.10 (enphasis added). Thus, after the plaintiff nade a
prima facie case under either negligence or strict products
liability theory, a defendant could escape liability if it
proved by a preponderance of evidence that the DES it produced

or marketed could not have reached the plaintiff's nother. 1d.

31 Justice WIlcox's dissent incorrectly construes Collins as
requiring plaintiffs to prove the type of DES taken by the
not her, W/l cox, J., dissenting, 9210, ignoring the fact that in
Collins, the plaintiff need only allege and prove that the
def endant drug conpany produced or marketed the drug if the
plaintiff could not prove the type of DES the nother took.
Conpare W Ilcox, J., dissenting Y210, with Collins, 116 Ws. 2d
at 194.
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at 197-98. A defendant could acconplish this by establishing
“"that it did not produce or market the subject DES either during
the tinme period the plaintiff was exposed to DES or in the
rel evant geographical market area in which the plaintiff's
not her acquired the DES. " ld. at 198.

1108 Providing defendants the ability to prove their way
out of liability "wll result in a pool of defendants which it

can reasonably be assuned could have caused the plaintiff's

injuries.” | d. This procedure, however, was inprecise, as it
could mean that sone of the remaining defendants may still be
i nnocent . Neverthel ess, this court accepted that possibility

"as the price the defendants, and perhaps ultimately society,
must pay to provide the plaintiff an adequate remedy under the
law. " Id. at 198.

1109 For those defendants that could not excul pat e
t hensel ves, this court concluded that the application of
conparative negligence "provide[d] the nobst equitable neans to
assign liability and apportion damages anong the liable
def endants. " Id. at 199. In assigning liability anong the
defendants, this court determined that the jury may consider the

fol | ow ng nonexhaustive list of factors:

[ Whet her the drug conpany conducted tests on DES for
safety and efficacy in use for pregnancies; to what
degree the conpany took a role in gaining FDA approval

of DES for use in pregnancies; whether the conpany had
a small or large market share in the relevant area

whet her the conpany took the lead or nerely followed
the lead of others in producing or narketing DES;
whet her the conpany issued warnings about the dangers
of DES; whether the conpany produced or marketed DES

54



No. 2003AP1528

after it knew or should have known of the possible
hazards DES presented to the public; and whether the
conpany took any affirmative steps to reduce the risk
of injury to the public.

Id. at 200. Through the trial court's exercise of discretion,
the jury could be permtted to consider other relevant factors
to apportioning liability. 1d.
A
1110 At the outset, the parties dispute whether this court
should recognize the risk-contribution theory for Thonmas's
claim The Pignent Manufacturers contend that the Collins court
was concerned with nodifying the common |law to ensure that the
plaintiff had a renedy, for unless existing law was nodified,
the plaintiff in Collins would have had no renedy against
anyone. By contrast, the Pignent Manufacturers note that Thomas
had a renmedy for his injuries against his |andl ords. Because
Thomas had a renmedy, the Pignment Manufacturers contend that
there is no need to apply the risk-contribution theory to his
case. W do not agree.
1
1111 Article I, Section 9 of the Wsconsin Constitution

provi des:

Every person is entitled to a certain renedy in the
laws for all injuries, or wongs which he nmay receive
in his person, property, or character; he ought to
obtain justice freely, and w thout being obligated to
purchase it, conpletely and w thout denial, pronptly
and wi thout delay, conformably to the | aws.

112 The Pigment Manufacturers would have this court

conclude that because Collins relied on Article |, Section 9,
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and because in Collins the plaintiff was without a renedy, it
follows that Article I, Section 9 applies only when a plaintiff
is without a renmedy. See Resp't Br. at 36 ("Article I, §8 9 was
material to the analysis in Collins only because the Court
concluded that Therese Collins was entitled to a renedy at |aw
for her injuries, and unless existing law were nodified she
woul d have no renedy against anyone."). According to the
Pi gnent Manufacturers, "The Court decided Collins to ensure that
DES claimants had a renmedy, not that they could choose, anong
all possible classes of potential defendants from whom they
woul d collect their renedy." Resp't Br. At 41. The Pi gnent

Manuf acturers contend that because Thomas had an "an opportunity

for a judgnment against the Ilandlords for the full anount
demanded if he had litigated his clains," Resp't Br. At 36-37,
there is no justification for extending Collins.

113 W do not agree wth the Pignment Manufacturers

reading of Collins, and we do not agree that Article I, Section
9 is as frail as the Pignent Mnufacturers would have us
bel i eve.

a

114 The Collins court was concerned with nore than just
ensuring a plaintiff had a renmedy agai nst soneone for sonething.
Instead, the Collins court wote that Article I, Section 9 had
been interpreted in a manner that allowed the court to fashion

an adequate renedy when one did not exist. Collins, 116 Ws. 2d

at 182. In fashioning the particulars of Wsconsin's risk-
contribution theory, the court renmained mndful that, in the
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end, the theory would provide the plaintiff with an adequate
remedy should the plaintiff nmeet the burden of proof. Id. at
194, 198.

1115 W have seri ous concerns W th t he Pi gnent
Manuf acturers' attenpt to displace all of the blame for |ead
poi soning fromits white | ead carbonate pignent on |andlords and
what effect that wll have on the adequacy of a plaintiff's
remedy. Al though this court has held that "a duty to test for
lead paint arises whenever the landlord of a residential
property constructed before 1978 either knows or in the use of
ordinary care should know that there is peeling or chipping
paint on the rental property,” Antwaun, 228 Ws. 2d at 62, this

court has also concluded that a pollution exclusion®® in a

32 The pollution exclusion in the comercial genera
liability insurance policy read:

Thi s i nsurance does not apply to:

f. (1) "Bodily injury" or "property damage" arising
out of the actual, alleged or threatened discharge,
di spersal, release or escape of pollutants:

(a) At or fromprem ses you own, rent or occupy,;

Pol l utants neans any solid, liquid, gaseous or thernal
irritant or contam nant, including snoke, vapor, soot,
funes, acids, alkalis, chemicals and waste. Wast e
includes materials to be recycled, reconditioned or
recl ai ned.

Peace, 228 Ws. 2d at 112 n. 4.
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commercial general liability insurance policy bars coverage for
| ead poisoning from paint that has chipped, flaked, or broken

down into dust or funes. Peace v. Northwestern Nat'l Ins. Co.

228 Ws. 2d 106, 130, 596 N W2d 429 (1999). The result of
Peace is that many victinms of |ead poisoning wll be deprived
"of an effective renedy for their harm" 1d. at 151 (Crooks,
J., dissenting).

1116 While Thomas recovered from two of the |andlords
insurers (Fire Insurance Exchange and Germantown Mt ual
| nsurance), the settlenment with Fire | nsurance Exchange occurred
three years before Peace was decided,® and Germantown Mt ual
| nsurance Conpany apparently did not have a pollution exclusion,
as it never raised one. After Peace was handed down, however,
the insurer for State Farm successfully raised its pollution
exclusion, which contained the sanme |anguage considered in
Peace, and was dismssed from the suit. It is this latter
occurrence that is troublesonme, as it highlights the energing

ram fications Peace holds for future victins of |ead poisoning.

Those victins may not share Thomas's chance in being able to
recover sonmething fromtheir negligent |andlords.

117 Also troubling is the fact that |andlords can i mrnize
thenmselves from liability for "their acts or omssions related
to | ead poisoning or | ead exposure of a person who resides in or

has visited the dwelling or unit if, at the tine that the |ead

3 Thomas settled with Fire Insurance Exchange, the insurer
for the landlord of 2652 North 37th Street, on Decenber 6, 1996.
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poi soning or |ead exposure occurred, a certificate of |ead-free
status or a certificate of |ead-safe status was in effect for
the dwelling or unit." Ws. Stat. § 254.173(2).3% As Thonas has
established on his sunmmary judgnent record, however, the dangers
of |l ead poisoning from|ead paint exist notw thstanding a "Il ead-
safe status." This court has recognized the same. See Peace

228 Ws. 2d at 130 n.16 (equating lead as a contam nant or

34 vVarious portions of Ws. Stat. § 254.173 are scheduled to
be repealed at various tines. 1999 Ws. Act 113, § 34 states:

(1D | MMUNI TY FROM LIABILITY FOR LEAD PO SONI NG OR
LEAD EXPOSURE. The creation of section 254.173 of the
statutes first applies to lead poisoning or |ead
exposure that occurs on the effective date of this
subsecti on.

1999 Ws. Act 113, § 35 states:

Ef fective dates. This act takes effect on the day
after publication, except as follows:

(1c) The treatnent of sections 254.11 (8d), 254.154
(by SECTION 10), 254.166 (2) (c) and (e), 254.172 and
901.055 of the statutes, the creation of sections
254.166 (2) (c) 2. and 3. and 254.173 of the statutes
and SECTION 34 (1) of this act take effect on the
first day of the 16th nonth beginning after
publ i cati on.

(2) The repeal of section 254.173 (3) of the statutes
and the anendnent of section 254.154 (by SECTION 10b)
of the statutes take effect on the first day of the
64t h nont h begi nning after publication.

(3) The repeal of section 254.173 (title), (1) and
(2) of the statutes and the repeal and recreation of
section 254.154 of the statutes take effect on the
first day of the 100th nonth beginning after
publ i cati on.

59



No. 2003AP1528

pollutant "in the same way that a |oaded pistol is a dangerous
weapon, even when it is locked up in a gun case, and a manba is
a deadly poisonous snake, even when it is confined in a reptile

house. ").

1118 Further, the Pignment Mnufacturers' reading of the
i nportance of Article I, Section 9 to Collins is in error.

119 As noted, the Pignent Mnufacturers would have this
court conclude that because Collins relied on Article I, Section

9, and because in Collins the plaintiff was without a renedy, it

follows that Article I, Section 9 applies only when a plaintiff
is wthout a renedy. The only "conparable justification" for
ext endi ng t he ri sk-contribution t heory, t he Pi grment

Manuf acturers contend, is when a plaintiff is renediless.

1120 W do not agree with the assunption of the Pignment
Manuf acturers' argunent. They assune that Article I, Section 9
becones operative only when a plaintiff is renediless. St at ed
in the contrapositive, the Pignment Mnufacturers assunme that
when soneone has a renedy, Article |, Section 9 is not relevant.
The inport of this argunent is that where recovery has been had
against one tortfeasor, all other tortfeasors are necessarily

absol ved. 3°

3% See Physicians Plus Ins. Corp. v. Mdwest Mit. Ins. Co.,
2001 W App 148, 142, 246 Ws. 2d 933, 632 N.W2d 59 (discussing
joint tortfeasors in general; "[T]lhe fact remains that the
liability of one defendant does not preclude the liability of
the others on the present facts.").
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121 However, as Judge Brown concluded in his concurring

opi ni on bel ow.

The plain nmeaning of this section is that every person

is entitled to a certain renedy for "all injuries or
wrongs which he may receive in his person.” Noti ce
that the wording is in the disjunctive. The way |

read this clause, it nmeans that even assum ng only one
injury, if that injury was brought about by separate
wrongs against the person, that person is entitled to
a renmedy for each "wong."

Thomas, 275 Ws. 2d 377, 922 (Brown, J., concurring) (enphasis

in original). Judge Brown went on to wite:

| have never seen a case that insulates a wongdoer
from being exposed to a lawsuit just because there
exi sts a remedy agai nst anot her w ongdoer.

1122 W agree with Judge Brown's reading and sentinent.

See Ross v. Ebert, 275 Ws. 523, 526, 82 N.W2d 315 (1957) (the

wrongs contenplated by this provision are those resulting from a

party's legal right). See also Scholberg v. Itnyre, 264 Ws.

211, 213, 58 N W2d 698 (1953); Menasha Woden Ware Co. .

Wnter, 159 Ws. 437, 442, 150 N.W 526 (1915). This court has
previously explained that we examne three sources in
determining a constitutional provision's neaning: "the plain
meaning of the words in the context used; the constitutional
debates and the practices in existence at the tine of the
witing of the constitution; and the earliest interpretation of
the provision by the legislature as manifested in the first |aw

passed follow ng adoption."” State v. Handan, 2003 W 113, 964

n. 29, 264 Ws. 2d 433, 665 N.W2d 785 (citation and quotation
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omtted). As Judge Brown correctly noted, the fact that Thomas
may have been "wonged" by (and received a renmedy from his
landlord sinply has no bearing on whether Thomas has been
"wronged" by one or nore Pigment Manufacturers. 3®

1123 Although the right to a renedy provision does not

guarantee the certainty of recovery, Neuhaus v. Cark County, 14

Ws. 2d 222, 229, 111 N.W2d 180 (1961), it cannot be turned on
its head such that it beconmes a vehicle to defeat the
plaintiff's right to recovery for wongs commtted by one sinply
because sone recovery has already been had against another.
Article I, Section 9 is not a shield against liability in this
sense.

124 Thomas clains his injuries were caused by two separate
Wr ongs: first, by the negligence of his |andlords; second, by
the Pignent Manufacturers for negligently manufacturing and
mar keting white | ead carbonate as safe. While we agree with the
Pi gment Manufacturers that |andlords are in the best position to

contain the dangers of lead pignent in paint once the paint has

% The early interpretations of the practices in existence
at the tinme Article I, Section 9 was adopted are set forth
below. See IV.A 2. infra.

Further, Article I, Section 9 of the Wsconsin Constitution
is not a provision that would have been interpreted by the
| egislature. Article I, Section 9 is a substantive right to the
extent that it entitles a litigant to a renedy as it existed at
common | aw. It does not create rights. The | egislature may
change that comon |aw, but those changes nust be reasonable to
pass scrutiny under Article |, Section 9.
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been applied, landlords are not to blane for the fact that the
| ead pignent in the paint is poisonous in the first instance.
2

125 Am cus for CGvil Trial Counsel of Wsconsin (Amcus
Cvil Trial Counsel) contends our reading of Article |, Section
9 is too sinplistic. It states that "there can be no gai nsaying
that over the past decade or so the interpretation and
application of Article 1, Section 9 have caused considerable

jurisprudential disharnmony within the Court.” See e.g. A cher

v. Wsconsin Patients Conp. Fund, 2000 W 098, 237 Ws. 2d 99,

613 N.W2d 849; Tontzak v. Bailey, 218 Ws. 2d 245, 578 N W2d

166 (1998); Estate of Mikos v. Wsconsin Msons Health Care

Fund, 211 Ws. 2d 41, 564 NW2d 662 (1997), overruled by

Ai cher, 237 Ws. 2d 99, 6. Amcus Cvil Trial Counsel observes
that these cases involved |egislative wundertakings that,
depending on the particular faction of this court's point of
view, either unacceptably or acceptably limted or precluded
judicial renmedies. This is the proper fit for Article 1,
Section, 9, Amcus CGyvil Trial Counsel contends.

126 Amicus Civil Trial Counsel argues that the purpose and
tradition of Article I, Section 9 establishes that it is to be

invoked when the legislature has taken sone unreasonable
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action.® \Where the legislature acts reasonably, Anicus Trial

Counsel submits, this court has deferred to those decisions and

3" See e.g. Hincks v. Gty of MIlwaukee, 46 Ws. 559, 566-
67, 1 N.W 230 (1879) (statute granting inmunity to Gty of
M | waukee alone for personal injuries stemmng from sidewal k
work struck down as it was "an attenpt on the part of the
| egislature to grant a privilege or immnity to the city of
M | waukee against a general rule of Jlaw, while all other
muni ci pal corporations are |eft subject to its operation.");
Durkee v. Cty of Janesville, 28 Ws. 464, 471 (1871) (statute
precluding taxation of costs in prevailing party's favor when
Janesville is a party defendant in tax assessnent case held
unconstitutional); Phelps v. Rooney, 9 Ws. 55 82 (1859)
(Di xon, C.J., dissenting) ("If the legislature can take away the
remedy to [an] wunjustifiable and alarmng extent, they can
destroy it entirely, and thus this solemm constitutional
declaration of the people becones a dead letter, a nere
"glittering generality,' wthout substance or effect.").
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concluded they did not violate Article I, Section 9.3 |Mre to
the point here, Amcus Trial Counsel contends that Article I,
Section 9 does not enpower this court to nold the comon |aw
whenever it happens to inconvenience plaintiffs seeking a renedy

for their injuries. Amcus notes that this court has previously

%8 See e.g. Stanhope v. Brown County, 90 Ws. 2d 823, 844,
280 NW2d 711 (1979) ($25,000 Iimt on recovery from
governnmental tortfeasors was not invalid wunder Article I,
Section 9); Wener v. J. C. Penney Co., 65 Ws. 2d 139, 151-52,
222 N.W2d 149 (1974) (statute's prohibition on class actions
against sellers for failing to refund excess interest does not
violate Article |, Section 9); Kerner . Enpl oyers Mut.
Liability Ins. Co., 35 Ws. 2d 391, 151 N W2d 72 (1967)
(worker's conpensation schene does not violate Article |,
Section 9 as the enployee's right to a renedy for a wong is
nodi fied by the phrase "conformably to the laws,” and the
| egi slature has the power to regulate the renedies for wongs);
Ccanpo v. Racine, 28 Ws. 2d 506, 512-13, 137 N.W2d 477 (1965)
(120-day notice of <claim statute applied to mnor did not
violate Article I, Section 9 as it was not unreasonable); Brust
v. First Nat'l Bank, 184 Ws. 15, 23, 198 N W 749 (1924)
(statute that allowed defendant new trial in proper venue when
action comrenced in wong county did not violate Article I,
Section 9); Daniels v. Racine, 98 Ws. 649, 652, 74 N W 553
(1898) (law that limted the tinme for giving notice of injury to
15 days in cities and villages did not violate Article 1,
Section 9: "Since the only right of action in the case at bar
was given by statute, there can be no question but that the
| egi sl ature had the power to wholly take it away by statute.");
Fl anders v. Merrimack, 48 Ws. 567, 574-75, 4 N W 741 (1880)
(statute that allowed taxpayers from Town of Merrinmack option of
paying void taxes for 1877 did not violate Article |, Section
9); Dodge v. Barden, 33 Ws. 246, 251 (1873) (statute that
i nposed costs as a condition of the change of venue after the
affidavit is filed did not violate Article |, Section 9 as it
did not conpel the party to purchase justice).
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declined to utilize Article |, Section 9 to refashion comon

| aw, 3°

1127 Through all the disagreenent, though, Amcus Trial
Counsel submits that alnost all nenbers of this court, in
various contexts, have cited the following proposition in

di scussing Article I, Section 9:

That section, though of great inportance in our
jurisprudence, is primarily addressed to the right of
persons to have access to the courts and to obtain
justice on the basis of the law as it in fact exists.
No legal rights are conferred by this portion of the
Consti tution.

Mul der v. Acne-C eveland Corp, 95 Ws. 2d 173, 189, 290 N W2d

276 (1980). Against this backdrop, Am cus Trial Counsel argues
that Collins was an aberration and its reliance on Article I,
Section 9 as the foundation for its opinion was error.

128 In Collins, this court noted that Article |, Section 9
had been interpreted in the follow ng manner: "Wen an adequate
remedy or forum does not exist to resolve disputes or provide
due process, the courts, under the Wsconsin Constitution, can
fashion an adequate renedy." Collins, 116 Ws. 2d at 182

(citation and quotations omtted). Al though this principle

%% see Schwenkhoff v. Farmers Miut. Auto Ins. Co., 6 Ws. 2d
44, 45-47, 93 N W2d 867 (1959) (unemancipated m nor cannot
mai ntain a negligence action against his or her parent for

personal injury sustained in an autonpbile accident); United
States v. Klebe Tool & Die Co., 5 Ws. 2d 392, 398, 92 N w2d
868 (1958) (Article I, Section 9 does not apply to relieve a

party from its contractual obligations); Firenen's Ins. Co. V.
Washburn County, 2 Ws. 2d 214, 224-26, 85 N W2d 840 (1957)
(refusing to abrogate comon |aw governnental inmunity for
negl i gent mai nt enance of hi ghways).
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shows a parallel line of Article I, Section 9 jurisprudence, the
court in Collins was not outstretched when it stated this
principle, or at |least not as outstretched as Amicus Cvil Trial

Counsel contends. See D.H, 76 Ws. 2d at 294; Hortonville

Education Ass'n v. Hortonville Joint School Dist., 66 Ws. 2d

469, 497, 225 N W2d 658 (1975), reversed by 426 U. S. 482

(1976) .
1129 Setting aside the wi sdom of this proposition for the
nmoment, even Amcus Civil Trial Counsel agrees that in MCoy v.

Kenosha County, 195 Ws. 273, 277, 218 N W 348 (1928), this

court held that the phrase "conformably to the laws" in Article
|, Section 9 relates to "a recognized, |long established system
of laws existing in the several states adopting the constitution
as well as in the prior organizations fromwhich the states were
or gani zed. " That "common |aw," however, is frequently refined
by this court, <consistent wth the dynamc principle that
"allows it to grow and to tailor itself to neet changi ng needs

within the doctrine of stare decisis, which, if «correctly

understood, was not static and did not forever prevent the
courts from reversing thenselves or from applying principles of
common law to new situations as the need arose.” Bi el ski, 16

Ws. 2d at 11 (citation and quotations omtted). Thus, although

the Article I, Section 9 provision itself may not create "new
rights,” it does allow for a renedy through the existing common
I aw. As Collins allowed for the recognition of the risk-

contribution theory in factually simlar cases, we nust assess
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whether this comon law applies to Thomas's situation. %
Collins, 116 Ws. 2d at 191.

130 Confronting the wsdom of +this "adequate renedy"
proposition, Amcus Cvil Trial Counsel's chief criticism is
that this proposition cannot be maintained in sone principled
way, thereby «creating wuncertainty in a nunber of cases.
Al though this criticism carries facial appeal, the goal of
providing certainty is not necessarily achievable, and that is
not necessarily a bad thing.* The comon |aw devel ops to adapt

to the changing needs of society. This is, as it has been

40 The dissent's lamentations on this point are peculiar.

On the one hand, it "recognize[s] the validity of the risk

contribution theory . . . under the unique facts of [Collins]."
Wl cox, J., dissenting, 9179 (enphasis in dissent). However,
t he dissent cannot deny that Collins constituted a change on the
concept of common |aw causation in certain cases. And the
di ssent cannot deny that in fashioning this change, Collins
relied on Article I, Section 9 to do this.

On the other hand the dissent concludes that we have
"introduce[ d] confusion into our Article 1, Section 9
jurisprudence by insinuating that this provision requires the
court to fashion a recovery for Thomas because he has suffered
two separate wongs." 1d., 1201. The dissent further inplies
that Article I, Section 9 cannot be used to renmpve common-I|aw
limtations on recovery in tort, presumably such as causation.
1d., 11205-08.

Either the dissent agrees with Collins or it does not. It
cannot both enbrace Collins and |anbaste the court for relying
on Article I, Section 9 here.

4l See Eberhardy v. Cr. . for Wod Co, 102 Ws. 2d 539
601, 307 N.wW2d 881 (1981) (Callow, J., dissenting) ("Unlike the
| egislature which deals with broad issues of social policy,
courts deal with individual cases.” (footnote omtted)).

68



No. 2003AP1528

called, its "genius."** Mran v. Quality A uminum Casting Co.

34 Ws. 2d 542, 551, 150 N.W2d 137 (1967). Although there are
those who chanpion rigid rules with clear delineations, the fact
is that the "[c]omon law is |aw subject to continuing judicia

devel opnent, including abrogation.” State v. Picote, 2003 W

42, 261 Ws. 2d 249, 919, 661 N W2d 381. I ndeed, this process
of continuing refinenent is a vital conponent of judicial power.

State v. Esser, 16 Ws. 2d 567, 581, 115 N.W2d 505 (1962). | f

in the name of certainty this court sinply deferred to the eras
of days passed, we would "succunb to a rule that a judge should
let others long dead and unaware of the problens of the age in
which he [or she] lives, do his thinking for him [or her]."
Bi el ski, 16 Ws. 2d at 11
B

131 Having determned that Article I, Section 9 is not a
bar to considering whether Thomas's suit is factually simlar to
Collins, we now consider whether Thomas's suit is factually
simlar to that in Collins. This court in Collins authorized
the expansion of the theory in other factually simlar

scenari os. Collins, 116 Ws. 2d at 191. Although this case is

42 Notwi t hstanding that the conmon law is designed to adapt
to changing needs of society, +the dissent declares that
"[s]inply put, the majority opinion anmounts to little nore than
this court dictating social policy to achieve a desired result.”
Wl cox, J., dissenting, 91181. Further, the dissent states that
the "majority cannot hide the fact"” that the court's decision is
"results-oriented." Id., n.1. This type of sensationalized
judicial rhetoric is regrettably becomng all the nore common,
but it does nothing nore than obscure the issue to be answered
in the instant case.
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not identical to Collins, we conclude that it is factually
simlar such that the risk-contribution theory applies.

132 As a prefatory note, as this court did in Collins with
DES cases, we recognize that cases involving |ead poisoning
stemming from |l ead pignment pose difficult problens. See id. at
190. The entirely innocent plaintiffs may have been severely
harmed by a substance they had no control over, and they my
never know or be able to prove with certainty which manufacturer
produced or pronoted the white |ead carbonate that caused the
injuries. See id. The Pignment Manufacturers are faced wth
possible liability for white |ead carbonate they may not have
produced or marketed. See id. As this court did in Collins, we
again conclude "that as between the plaintiff, who probably is
not at fault, and the defendants, who may have provided the
product which caused the injury, the interests of justice and
fundanmental fairness demand that the latter should bear the cost
of injury." I1d. at 191.

1

133 There is no dispute that Thomas 1is an innocent
plaintiff who is probably not at fault and wll be forced to
bear a significant cost of his injuries if he is not allowed to
sue the possibly negligent Pignment Mnufacturers. See id. at
181, 191. Further, given the disturbing nunbers of victins of
| ead poisoning from ingesting lead paint, and given that white
| ead carbonate was the overwhel m ng pignent added to that paint,
it is clear from the summary judgnent record that we are not
dealing with an isolated or wunique set of circunstances. See
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id. at 181. As far as the summary judgnent record reveals, the
probl em of |ead poisoning from white |ead carbonate is real; it
is wdespread; and it is a public health catastrophe that is
poised to linger for quite sone tine.

2

134 The main policy reasons identified by Collins warrant
extension of the risk-contribution theory here.

1135 First, the record mnmakes <clear that the Pignent
Manuf acturers "contributed to the risk of injury to the public
and, consequently, the risk of injury to individual plaintiffs
such as" Thomas.*®* See id. at 191. Many of the individual
defendants or their predecessors-in-interest did nore than
sinply contribute to a risk; they knew of the harm white |ead
carbonate pignents caused and continued production and pronotion
of the pignment notw t hstanding that know edge. Sone
manuf acturers, paradoxically, even pronoted their nonleaded
based pignents as alternatives that were safe in that they did

not pose the risk of |ead poisoning. For those that did not

have explicit know edge of the harm they were engendering, given

the growing nedical literature in the early part of the century,

3 Qur discussion here is linited to showing how the
policies inplicated in Collins are net in the instant case. The
dissent's citation to this section as support for its

supposition that we have expanded Collins is sinply m splaced
Conpare Wlcox, J., dissenting, 1215. As seen |later, we enbrace
Collins' requirement that a plaintiff nust prove that the
def endant pi gnent manuf act ur er "reasonably could have
contributed in sone way to the actual injury."” See Collins, 116
Ws. 2d at 191 n. 10 (enphasi s added).
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Thomas's historical experts, Markowitz and Rosner, submt that
by the 1920s the entire industry knew or should have known of
t he dangers of its products and should have ceased producing the
|l ead pignents, including white |ead carbonate. In short, we
agree wth Thomas that the record easily establishes the Pignent
Manuf acturers' culpability for, at a mninmum contributing to
creating a risk of injury to the public.

1136 Second, as conpar ed to Thonmas, t he Pi gment
Manuf acturers are in a better position to absorb the cost of the
injury. They can insure thenselves against liability, absorb
t he damage award, or pass the cost along to the consum ng public
as a cost of doing business. See id. As we concluded in
Collins, it is better to have the Pignment Mnufacturers or
consuners share the cost of the injury rather than place the

burden on the innocent plaintiff.* See id.

“ The Collins court identified another policy reason, which
was providing an incentive for drug conpanies to test adequately
the drugs they place on the market for general nedical use.
Collins, 116 Ws. 2d at 192. This policy is not inplicated here
because | ead pignent in paint has been banned for sonme tine now.
Al though the Collins court recognized that the "sting" from
damage awards m ght spur better research and devel opnent for the
drug conpanies, it does not seemthat this fornmed a pillar for
the court's articulation of the risk-contribution theory. ']
read Collins as establishing that the predom nant policy reasons
undergirding the risk-contribution theory were that t he
defendants contributed to the risk of harm and that the
defendants were in a better position to absorb the cost.

W also note an additional policy consideration here that

was not present in Collins: deterring know ngly wongful
conduct that causes harm
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3
137 Thomas is also wunable to identify the precise
manufacturer of the white |ead carbonate that caused his
injuries due to the nunber of manufacturers, the passage of
time, and the loss or records. See id. at 177. Additionally,
he cannot identify which of the three types of white |ead
carbonate he ingested.*® On this failure of proof, the Pigment
Manuf acturers contend, Thomas's claim nust fall. They argue
that because white I|ead carbonate was not "fungible" or
manuf actured froma chemcally identical formula, Collins' risk-
contribution cannot be applied here. W disagree.
a
1138 One of the proof problens the Collins court recognized
the plaintiff had was that she was wunable to identify the
preci se producer or marketer of the DES her nother took due to,
anong other things, "the generic status of sone DES." Id. at
177. In different terns, this court stated that the plaintiff

could not identify the drug conpany that caused her injury

4 As noted above, white lead carbonate was conprised of
t hree di fferent chem cal f ormul as: 4PbCGO;2Pb( OH) 2PbQ,
2PbCO;Pb(OH) ,, and PbCOG;. Also as noted above, Thomas has
presented evidence that establishes, for purposes of sunmary
judgnment at least, that his I|ead poisoning stemmed from
i ngesting white | ead carbonate.

“© 1t seens as if everyone is in the dark on this point.

The Pignment Manufacturers do not establish which type of white
| ead carbonate they produced or pronoted. This is to be
expected, but as participants in the |ead pignent narket,
presumably they have nore information or potential access to
rel evant information than does the plaintiff. See Collins, 116
Ws. 2d at 193.
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because "DES was, for the npbst part, produced in a 'generic

form which did not contain any clearly identifiable shape,
color, or markings." Id. at 180. This court also observed that
"DES was a fungible drug produced with a chemcally identica

formula, and often pharmacists would fill DES prescriptions from
what ever stock they had on hand, whether or not a particular
brand was specified in the prescription.” Id.

1139 There is no denying that Collins involved a situation
where a chemcally identical formula allegedly caused harm I t
is also true that white |lead carbonate was made from three
di fferent chem cal formnulas. However, Collins did not address
whet her DES was fungible because of its chemcal identity,
because of its interchangeability due to its generic status, or
because of both. The question is, does fungibility require
chem cal identity? W conclude that it does not.

1140 Chem cal identity was a feature that DES apparently
shared, and it was that chemcal forrmula that created a
possibility of causing harm Here, although the chem cal
formulas for white |ead carbonate are not the sane, Thomas's
t oxi col ogi st, Miushak, opines that it is the comopn denom nator
in the fornmulas that counts: | ead. According to Mishak, the
formulary differences between white I|ead carbonates do not

affect the bioavailability of, and hence the consequences caused
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by, the lead pignent.* Thus, the fornulas for both DES and the
white | ead carbonate are in a sense on the sane footing as being
i nherently hazardous. Therefore, it would be inprudent to
conclude that chemcal identity is a touchstone for fungibility
and, in turn, for the risk-contribution theory. To prevent the
triunph of form over substance, we conclude that chem ca
identity is not required.
b

1141 But the question still remains: what does fungibility
mean? It has been noted that "[wlhile 'fungibility' [has]
become an obsession for courts discussing nmarket share
liability, no court has ever explained thoroughly what
"fungibility' means or why it is inportant.” Al'l en Rostron,

Beyond Market Share Liability: A Theory of Proportional Share

Liability for Nonfungible Products, 52 UCLA L. Rev. 151, 163

(GCct. 2004) [hereafter Beyond Market Share Liability]. Rostron

" This point, of course, is controverted by the Pignent
Manuf act urers. The Pignent Manufacturers' expert wtness,
WIlliam Banner, MD., Ph.D., opines that lead in different
products is not biologically fungible. He asserts that the

bi oavailability of lead in |ead-paint varies, depending on many
chem cal and physical factors, such as the chem cal conposition
of the lead used as pignent, the size of the particles of
pi gnment or ot her | ead- beari ng mat eri al , t he pi gnment
manuf acturing process, and the physical and chem cal properties
of the paint film

However, on summary judgnent, we construe the facts in the
light nost favorable to the non-noving party. Further, we do
not resolve factual disputes.
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wites that a product can be fungible in at |least three
di fferent senses.*®

1142 First, a pr oduct can be "functional ly
i nt erchangeabl e. " Under this nmeaning, whether a product is
fungible is a matter of degree and heavily dependent on the
context of whatever "function" is at issue. For exanple, "'for
signaling New Year's Eve, a blast froman auto horn and one from
a saxophone may be equivalent as noise, but few would want to

dance to the forner."" 1d. at 163-64 (quoting Hamlton v. Accu-

Tek, 32 F. Supp. 2d 47, 51 (E. D.NY. 1998)). This type of
fungibility is significant "because it is a reason why a product
may pose unusually severe identification problenms.” 1d. at 164.
1143 Second, a product can be fungible in the sense that it
is "physically indistinguishable.” Id. at 164. Because
appearances can be deceiving, the degree of physical simlarity

required, as wth functional interchangeability, depends heavily

“8 The common understanding of the word "fungible" is: "1:
of such a kind or nature that one specinen or part may be used
in place of another specinmen or equal part in the satisfaction

of an obligation . . . 2. capable of nmutual substitution
i nt erchangeabl e. " Webster's Third New Int'l Dictionary 922
(unabr. 1986). "Fungible" is simlarly defined in The Anerican
Heritage Dictionary as neaning "interchangeable. Sonething that
i s exchangeabl e or substitutable.” Anerican Heritage Dictionary

735 (3d ed. 1992); see also Weeler v. Raybestos-Mnhattan, 11
Cal. Rptr. 2d 109, 111 (Cal. C. App. 1992) (resorting to
dictionary and defining "fungible" as "'[o]f such a kind or
nature that one specinen or part may be used in place of another
speci nen or equal part in the satisfaction of an obligation' or
"[i]nterchangeable."" (quoting Whbster's New Collegiate D ct.,
338 (7th ed. 1969)); Hamilton v. Accu-Tek, 32 F. Supp. 2d 47, 51
(E.D.N. Y. 1998) (simlarly resorting to dictionary definition).
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on context: "For exanple, the difference between two brands of
a cola drink in their original packaging will be obvious. After
being poured from the can or bottle, they mght be conpletely
i ndi stinguishable in appearance, distinguishable by taste for
some consuners and not others, and easily distinguishable to
chem sts analyzing themin a laboratory." 1d. at 164. As with
functional interchangeability, fungibility in the sense that a
product is physically indistinguishable is significant because
it is also a reason why a product may pose identification
problems. 1d. at 165.

144 Third, a product can be fungible as it presents a
“uniformty of risk." 1d. at 165. Under this nmeaning, "[a]s a
result of sharing an identical or virtually identical chem cal
formula, each manufacturer's product posed the sanme anount of
risk as every other nmanufacturer's product. The products
therefore were 'identically defective," with none being nore or
| ess defective than the rest."” |d. However, "whether a product
poses a uniform risk can depend on the choice of the unit for
which risk is neasured. While each mlligram of DES presented
the same amount of risk, each DES pill did not, because the
pills came in different dosages." Id. at 166. Thus, as
products may contain different concentrations of the hazardous
substance, there is leeway to conclude that strict chem cal
uni formty does not render all substances fungible. 1d. at 166-

67. Neverthel ess, this was inportant to market-share liability
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as it defined "the market" by concretely establishing the risk
undert aken by the manufacturers.?

1145 Fungibility, therefore, is not a termthat is capable
of being defined with categorical precision. Its character wll
depend on the context of the injury, its cause, and the
particul ar obstacles encountered in linking the causation to the

possi bly negligent defendants. See Ham lton, 32 F. Supp. 2d at

51 ("It is the characteristic relevant to the matter at issue
that determnes whether a product is the same as and
substitutable for another, and therefore, whether the two are
i nterchangeable. . . . "). The facts presented in this case,
when construed in the light nost favorable to Thomas, however,
establish that white | ead carbonate is fungible under any of the

above neani ngs.

“® Under the market-share theory, Rostron agrees that the
only logical wunderstanding of fungibility is "uniformty of
risk"—that 1is, chemical wuniformty presumably wth simlar
dosages or quantities—because that of itself defined "the
market." See Allen Rostron, Beyond Market Share Liability: A
Theory of Proportional Share Liability for Nonfungi ble Products,
52 UCLA L. Rev. 151, 168 (Cct. 2004).

However, Rostron notes that Wsconsin's risk-contribution
theory is not anchored to "the market" as is market-share
liability. Id. at 170. Rostron states that the risk-
contribution theory is akin to "proportional share liability,"
whi ch does not necessarily require products that pose "uniform
risks." Id. Rostron states that "[u]nlike other states
requiring apportionment [of liability] to be based on market
share data alone, the Wsconsin court nade clear that market
share data was just one anong many factors to be considered.™
Id. at 170 (citing Collins, 116 Ws. 2d at 199-200). Thi s
approach, to Rostron, "would seem to be flexible enough to
accompdat e situations where products pose varying degrees of
risk.” 1d.
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1146 First, white | ead carbonat e was functionally
i nt er changeabl e. Al forms of white |ead carbonate were |ead
pi gnents, which constituted one of the two necessary conponents
of paint (the other being the "vehicle"). The pignment is what
provi ded the hiding power of the paint. Al t hough there may be
varying grades of hiding powers based on differing physical
properties and concentrations of the particular pignments, those
are differences of degree, not function.

147 Second, based on the summary judgnent record, white
| ead carbonates are physically indistinguishable. As far as
Thomas has been able to tell, the pignent at issue is white |ead
carbonate pignent. And as far as Thomas has been able to tell,
there appears to be no difference between the various white | ead
car bonat es. Al t hough the Pignent Manufacturers contend that
white |ead carbonates were manufactured according to different
processes, which resulted in white |ead carbonates of different
physi cal properties, these physical differences are avail able
only on the mcroscopic scale. Qur concern here is whether the
white |ead carbonates are physically indistinguishable in the
context in which it is used (in paint) and to whomis using it
(the consuner or injured party). W acknowl edge that the
physical identity in this case is markedly different from that
in Collins. Wereas in Collins, the plaintiff's nother could
identify certain characteristics about the particular DES pill
she ingested, that type of analysis is not possible here, as
pignent in paint by its nature and concentration defy nore
specific identification. Nevert hel ess, we conclude the factual
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ci rcunstances of physical interchangeability that are present
are still sufficiently simlar to remin wthin Collins
confi nes.

1148 Thi rd, we have already noted that white |ead
carbonates were produced utilizing "virtually identical chem cal
formul as" such that all white |ead carbonates were "identically

defective." See id. at 165; see also Weeler v. Raybestos-

Manhattan, 11 Cal. Rptr. 2d 109, 111 (Cal. C. App. 1992)
(concluding that al though brake pads containing asbestos
chrysotile fibers were not all manufactured from one single
chem cal formul a, "they are fungible . . . by wvirtue of
cont ai ning roughly conparable quantities of the single asbestos
fiber, chrysotile."). It is the common denom nator in the
various white |lead carbonate fornulas that matters; nanely,
| ead.

1149 Therefore, based on the factors identified in Collins,
we conclude that Thomas's case is factually simlar to warrant
extension of the risk-contribution theory.

C

1150 The Pignent Manufacturers, however, contend that there
are a nunber of factual dissimlarities between this case and
Collins that should preclude recognizing the risk-contribution
t heory here. VWiile there are dissimlarities between the two,
we do not agree that these defeat the extension of Collins in

this case.
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1

1151 First, the Pignment Manufacturers note that the paint
Thomas allegedly ingested could have been applied at any tine
bet ween construction of the two houses in 1900 and 1905 and the
ban on lead paint in 1978. This significant tinme span greatly
exceeds the nine-nonth wi ndow during which a plaintiff's nother
woul d have taken DES, the Pignment Mnufacturers note. G ven
that Collins attenpted to strike a balance between assuring a
DES plaintiff had a renedy and providing a realistic opportunity
to each DES pill manufacturer to prove that it could not have
caused the plaintiff's harm (by establishing its DES could not
have reached the nother during her pregnancy), the Pignment
Manuf acturers contend that Collins should not be extended given
that they have no reasonable ability to excul pate thensel ves.

1152 We recogni ze that the w ndow during which the possible
injury causing white |lead carbonate was placed in a house that

eventual ly harnmed Thomas is drastically larger than a nine-nonth

wi ndow for pregnancy. However, the window will not always be
potentially as large as appears in this case. Even if it
routinely will be, the Pignent Manufacturers' argunent nust be

put into perspective: they are essentially arguing that their
negli gent conduct should be excused because they got away wth
it for too long. As Thomas says, the Pignent Manufacturers "are
arguing that they should not be held liable under the risk
contribution doctrine because of the magnitude of their w ongful

conduct . "
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1153 Collins was concerned with providing possibly innocent
defendants a neans to excul pate thensel ves by establishing their
product could not have caused the injury. Collins, 116 Ws. 2d
191 n. 10. If they could not do so, this court stated that the
equities "favor placing the consequences on the defendants.™
Id. at 198. Equity does not support reversing that bal ance
sinply because the Pignent Manuf acturers benefited from
manufacturing and nmarketing white |ead carbonate for a
significant period of tine.

2

1154 Next, the Pignment Mnufacturers contend that the risk-
contribution theory should not be extended because Thomas's | ead
poi soning could have been caused from many different sources.
We agree that the record indicates that |ead poisoning can stem
from the anbient air, many foods, drinking water, soil, and
dust .

1155 Further, the Pignent Manufacturers argue that the
risk-contribution theory should not be extended because |ead
poi soning does not produce a "signature injury.” As alternate
explanations for Thomas's cognitive deficits, the Pignment
Manuf acturers have brought forth evidence that genetics, birth
conplications causing danmage to the central nervous system
severe environnmental deprivation, inadequate parenting, parental
enotional disorders, and child abuse could all, in varying ways,
cause such i npairnents.

1156 These argunents have no bearing on whether the risk-
contribution theory should be extended to white |ead carbonate
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cl ai ns. Harm is harm whether it be "signature" or otherw se.
Even wunder the risk-contribution theory, the plaintiff still
retains a burden of establishing causation. To establish a
negl i gence claim under the risk-contribution theory, this court
concluded that the plaintiff nonetheless needed to prove that
"DES caused the plaintiff's subsequent injuries.” Collins, 116
Ws. 2d at 193. Simlarly, on a products liability claim the
Collins court held that the plaintiff has to prove "that the
defect was a cause of the plaintiff's injuries or damages." I|d.
at 196. On whatever theory the plaintiff chooses to proceed,
this causation show ng nust be made by a preponderance of the
evidence, and ultimately "to the satisfaction of the trier of
fact." 1d. at 194. The plaintiff's burden is relaxed only wth
respect to establishing the specific type of DES the plaintiff's
nmot her took, which, in this case, translates into the specific
type of white |ead carbonate Thomas ingested. See id. at 193-
94.

1157 While Collins concerned a plaintiff who had injuries
of a "signature" nature, that nerely neans that Thomas may have
a harder case to make to his jury. Further, while the Pignment
Manuf acturers are correct to argue that Thomas's |ead poisoning
could have cone from any nunber of sources, that is an argunent
to be nade before the jury.

3
1158 Finally, the Pignment Manufacturers argue that because

they were not in exclusive control of the risk their product
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created, the risk-contribution nodel should not apply to them
We agai n di sagree.

159 This was again not a distinction relevant in Collins.
Further, we see no reason why it should be for at l|east two
reasons. First, as doctors were the ones who prescribed the
dosage of DES, so too were the paint manufacturers that m xed
the anmobunt of white |ead carbonate in the paint. However, the
paint did not alter the toxicity of the white |ead carbonate
anynore than the pharmacist did by filling a prescription. To
the contrary, at best, the paint manufacturers actually diluted
the white l|ead carbonate's toxicity. In other words, the
i nherent dangerousness of the white |ead carbonate pignent
exi sted the nonent the Pignment Manufacturers created it.

160 Second, the record is replete with evidence that shows
the Pignent Manufacturers actually magnified the risk through
their aggressive pronotion of white |ead carbonate, even despite
the awareness of the toxicity of | ead. In either case, whoever
had "exclusive" control over the white Ilead carbonate is
i mmaterial .

D

161 Thomas has brought clains for both negligence and
strict products liability. Applying the risk-contribution
theory to Thomas's negligence claim he wll have to prove the

followng elenents to the satisfaction of the trier of fact:

(1) That he ingested white | ead carbonate;

(2) That the white | ead carbonate caused his injuries;
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(3) That the Pignment Manufacturers® produced or
mar keted the type of white | ead carbonate he ingested;
and

(4) That the Pignent Manuf acturers' conduct in
producing or marketing the white |ead carbonate
constituted a breach of a legally recognized duty to
Thonmas.

See id. at 193. Because Thomas cannot prove the specific type
of white | ead carbonate he ingested, he need only prove that the
Pi gment Manufacturers produced or narketed white |ead carbonate
for use during the relevant tine period: the duration of the
houses' existence. See Id. at 194.

1162 Applying the risk-contribution theory to Thomas's
strict products liability claim Thomas will have to prove the

following elements to the satisfaction of the trier of fact:

(1) That the white |lead carbonate was defective when
it left the possession or control of the pignment
manuf act urers;

(2) That it was unreasonably dangerous to the user or
consuner;

(3) That the defect was a cause of Thomas's injuries
or danmges;

(4) That the pignment nmanufacturer engaged in the
busi ness  of produci ng or marketing white |ead
carbonate or, put negatively, that this is not an
isolated or infrequent transaction not related to the
princi pal business of the pignent manufacturer; and,

(5 That the product was one which the conpany
expected to reach the user or consunmer wthout
substantial change in the condition it was when sol d.

*® Thomas nanmed several manufacturers and pronoters of white
| ead carbonate. Under Collins, a plaintiff need only nane one
defendant. Collins, 116 Ws. 2d at 193.
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See id. at 195-96

1163 Once Thonas nmakes a prinma facie case under either
claim the burden of proof shifts to each defendant to prove by
a preponderance of the evidence that it did not produce or
market white |ead carbonate either during the relevant tine
period or in the geographical market where the house is |ocated.
However, if relevant records do not exist that can substantiate
either defense, "we believe that the equities of [white |ead
carbonate] cases favor placing the consequences on the [Pignent
Manuf acturers].” Ild. at 198. In addition to these specific
defenses, and unlike in the DES cases, the Pignment Munufacturers
here may have anple grounds to attack and eviscerate Thomas's
prima facie case, with sonme of those grounds including that |ead
poi soning could stem from any nunber of substances (since |ead
itself is ubiquitous) and that it is difficult to know whether
Thomas's injuries stem from |lead poisoning as they are not
signature injuries.”>

1164 We continue to believe that this procedure wll result

in a pool of defendants which can reasonably be assuned "could

' As can be weasily seen, contrary to the dissent's
assertions, this court has not created "absolute[] liab[ility]"
here. WIlcox, J., dissenting, Y223. Instead, we have adopted a
straight application of this court's burden shifting analysis in
Collins and applied it to the I|ead carbonate clains. See
Collins, 116 Ws. 2d at 197-98.
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have caused the plaintiff's injuries.">

See id. at 198. The
alarm st tone of the dissents aside, our application of Collins
here achieves Collins' requirenment that it be shown that the

def endant pi gnent manuf act ur er "reasonably could have

contributed in sone way to the actual injury.”" 1d. at 191 n.10

(enphasi s added). The procedure is not perfect and could result
in drawing in sone defendants who are actually innocent,
particularly given the significantly larger tinme span at issue
in this particular case. However, Collins declared that "we
accept this as the price the defendants, and perhaps ultimtely
society, nust pay to provide the plaintiff an adequate renedy
under the law." |d.
E

1165 The Pi gnment Manuf acturers rai se constitutiona
chal l enges to our application of the risk-contribution theory to
Thomas' s cl ai ns. First, they argue it violates principles
governing retroactive liability by attaching new, severe, and

unanti ci pat ed | egal consequences to conduct previ ously

conpl et ed. See Eastern Enters v. Apfel, 524 U S 498 (1998).

Second, they argue it violates due process by establishing
evidentiary presunptions that are irrational or do not provide a

fair opportunity for rebuttal. See Western & Atlantic RR .

Henderson, 279 U. S. 639, 642 (1929). Third, they argue that

°2 For those defendants who cannot excul pate thenselves,
Collins concluded that conparative negligence was the proper
means of assigning relative fault. Collins, 116 Ws. 2d at 197-
200. We recognize this aspect of Collins, but do not address it
further because it was not nentioned by any of the parties.
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their due process right to a neaningful opportunity to present a

defense is violated. See Huntley v. North Carolina State Bd. of

Educ., 493 F.2d 1016, 1019 (4th Gr. 1974).
166 These constitutional issues are not ripe.>”® As this
case is before us on summary judgnent, and as nany nmateri al

facts are in dispute, we remand this case for trial.>

°3 ne  dissent, Prosser, J., di ssenti ng, takes a
constitutional anal ysi s wel | beyond what t he Pi gment
Manuf acturers have advanced in this court. That dissent wites

how our analysis violates substantive as well as procedural due
process and how it also violates equal protection. Prosser, J.
di ssenting, 1Y282-305. The dissent's detailed due process
anal ysis surpasses the Pignment Mnufacturers' argunent that
extension of Collins creates due process problens, and the
di ssent's equal protection analysis was not even raised by the
Pi gment Manuf acturers. Al t hough the dissent nay have fashioned
a nore in depth constitutional argunent than have the Pignment
Manuf acturers, we maintain that the issue is not ripe based on
the conmpeting facts presented and the posture of this case.
Accordingly, we do not reach these issues.

® A dissent, Prosser, J., dissenting, also discusses
whether a "public policy" analysis should result in limting
l[tability for the Pignment Mnufacturers here. Prosser, J.,
di ssenting, 91306-14. This argunment was also not advanced by
the Pignent Mnufacturers and thus the public policy questions
have not been fully presented to this court. Accordingly, as
with the constitutional argunments, we express no opinion on the
dissent's analysis, except to acknowedge that this court

retains the ability to limt liability based on public policy
factors but rarely invokes this power before a finding of
negl i gence has occurred. See Alvarado v. Sersch, 2003 W 55
262 Ws. 2d 74, 662 N wW2d 350. As this court stated in
Al var ado: "I'n nost cases, the better practice is to submt the
case to the jury before determning whether the public policy
considerations preclude liability. Only in those cases where

the facts are sinple to ascertain and the public policy
guestions have been fully presented may a court review public
policy and preclude liability before trial." 1d., 718.

88



No. 2003AP1528

\Y
1167 Thomas al so argues that he should be able to present
alternative theories of liability to the jury: specifically
enterprise liability and civil conspiracy. On this point, we
agree with the Pignent Mnufacturers that the clains cannot be
pur sued.
A
1168 A civil conspiracy is "a conbination of two or nore
persons by sone concerted action to acconplish sone unlaw ul
purpose or to acconplish by unlawful neans sone purpose not in

itself unlawful." Onderdonk v. Lanmb, 79 Ws. 2d 241, 246, 255

N.W2d 507 (1977) (citation and quotations omtted). "At a
m nimum to show a conspiracy there nust be facts that show sone
agr eenent, explicit or ot herw se, bet ween t he al | eged
conspirators on the comon end sought and sone cooperation

toward the attainnment of that end.” Augustine v. Anti-

Defamation League of B Nai B rith, 75 Ws. 2d 207, 216, 249

N.W2d 547 (1977). "To state a cause of action for civil
conspiracy, the conplaint nust allege: (1) The formation and
operation of the conspiracy; (2) the wongful act or acts done
pursuant thereto; and (3) the damage resulting from such act or
acts."” Onderdonk, 79 Ws. 2d at 247.

1169 Thomas ar gues t hat t he Pi gment Manuf acturers
cooperated through the LIA to mslead the public and the
governnment to conceal the hazards of white |ead carbonate. I n

doing so, Thonas argues that they furthered their conmon
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tortious end of selling a product they knew was harnful to
children, thereby commtting civil conspiracy. W disagree.

1170 In Collins, this court declined to recognize a civil
conspiracy claim for DES manufacturers because the record showed
only "parallel behavior." Collins, 116 Ws. 2d at 188. Thi s
court stated that "[t]here is no indication in the record that
the defendants either explicitly or tacitly collaborated to gain
FDA approval so that they <could in turn collaborate to
m srepresent the safety and efficacy of DES for wuse in
preventing mscarriages." |d. Further, this court said, "this
t heory becones unworkable when we consider the fact that many
drug conpanies entered the DES market well after FDA approval
These later entrants should not be charged with participation in
or know edge of the alleged 1941 and 1947 conspiracies.” 1d.

1171 As Sherwin-WIlians notes, each Pignent Mnufacturer
had a unique story regarding its participation in the LIA
Thomas does not explain when any agreenent was reached to commt
tortious acts, who was involved in this agreenment, and when the
other parties entered into this agreenent. At best, his
evidence establishes that a trade organization, the LIA
aggressively pronoted | ead products and took, what seens to be,
any neasures possible to ensure that the market for |ead
products remai ned free and unencunber ed.

1172 Furt her, t he Pi gment Manuf act urers, ei t her
individually or as successors-in-interest, all were nenbers of
the LIA at varying tines. However, "every action by a trade
association is not concerted action by the association's
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menbers."”  AD/ SAT v. Associated Press, 181 F.3d 216, 233-34 (2d

Cr. 1999); Edwardson v. Anerican Famly Mt. Ins. Co., 223

Ws. 2d 754, 762, 589 NW2d 436 (C. App. 1998) ("[Mere
know edge, acqui escence or approval of a plan, W t hout
cooperation or agreenent to cooperate, is not enough to nake a
person a party to a conspiracy."). W conclude that Thomas has
not presented sufficient material facts to sustain his civil
conspi racy claim
B

1173 Thomas next argues that an enterprise liability theory
is a viable alternative. "Under the enterprise liability theory,
it is the industry-wde standard that is the cause of injury,
and each defendant that participates in perpetuating and using
t he i nadequate standard has contributed to and is liable for the
plaintiff's injury." Collins, 116 Ws. 2d at 186. As in
Collins, we conclude that enterprise liability is not avail able
her e.

1174 The crux of Thomas's argunent is that the Pignent
Manuf acturers, through the LIA effectively prevented regulatory
oversight into the industry through targeted | obbying canpaigns

designed to frustrate conditions and standards for the product.

* Alternatively, Thomas seens to be asking to be able to
present the civil conspiracy claim only if he does not have a
vi abl e claim under the risk-contribution theory. Thomas writes
in his brief that the "conspiracy claimis a viable alternative
claim in the absence of a claim under the risk-contribution
t heory." Because we agree that Thomas can pursue the risk-
contribution theory, we wll construe Thonas as withdrawing his
civil conspiracy claim
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However, while the LIA sought to protect its industry, the
record indicates that "[t]he paint i ndustry was highly
conpetitive, wth each paint conpany jealously guarding the
secrecy of their paint formulas."” Thomas does not explain when
there ever was a small concentrated "industry" here. See Hall

v. E.I. Du Pont De Nenmours & Co., Inc., 345 F. Supp. 353, 378

(E.D.NY. 1972) (noting doctrine's "special applicability to
i ndustries conposed of a small nunber of units"). Therefore, we
decline Thomas's invitation to adopt the enterprise liability
theory at this tine.>°
VI

1175 In sum we conclude that Article I, Section 9 is not a
barrier for seeking to recover against one or nore tortfeasors
when recovery has already been had agai nst another. We further
conclude that the risk-contribution theory applies to white | ead
carbonate cases. Al though the Pignent Mnufacturers raise
constitutional challenges to this conclusion, those issues are
not yet ripe. W further conclude that Thomas cannot proceed on
his clainms for civil conspiracy and enterprise liability.

By the Court.—Fhe decision of the court of appeals is
affirmed in part and reversed in part and remanded for further

proceedi ngs consistent with this opinion.

° Alternatively, Thonas seens to argue that as long as his
action can proceed against the Pignent Mnufacturers on the
basis of Collins, this court need not reach the issue of
enterprise liability.
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1176 PATI ENCE DRAKE ROGGENSACK, J. did not participate.
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1177 JON P. WLCOX, J. (di ssenting). It is often said
that bad facts make bad |aw. Today's decision epitom zes that
ancient legal axiom The end result of the nmajority opinion is
that the defendants, |ead pignment manufacturers, can be held
liable for a product they may or nmay not have produced, which
may or may not have caused the plaintiff's injuries, based on
conduct that nmay have occurred over 100 years ago when sone of
the defendants were not even part of the relevant market. Even
though the injury in this case is tragic, the plaintiff cannot
denonstrate that he was | ead poisoned as a result of white |ead
carbonate, nmuch less the type of white |ead carbonate produced
by any of the respective defendants. More inportantly, he
cannot prove when the supposed white |ead carbonate that
al | egedly poi soned him was nmanufactured or applied to the houses
in which he was supposedly |ead poisoned. However, none of
these facts seemto matter to the ngjority.

1178 Subjecting the defendants in this case to liability
under these circunstances anmounts to an unwarranted and
unprecedented relaxation of the traditional rules governing tort
liability, and raises serious concerns of fundanental fairness,
as the defendants wll be wunable to realistically exculpate
t henmsel ves. The majority opinion not only creates the risk that
liability may be wholly out of proportion with the culpability
of each individual defendant; it raises a distinct possibility
that sone defendants may be held liable for an injury they did

not and could not have caused. The mpjority seens content to



No. 2003AP1528. ) pw

run roughshod over established principles of causation and the
rights of each defendant to present a defense and be judged
based on its own actions. The majority's decision renders
Wsconsin the only state to apply some form of collective
l[iability in |l ead paint suits under simlar facts.

1179 Wiile | recognize the wvalidity of the risk-
contribution theory of recovery articulated by this court in

Collins v. Ei Lilly Co., 116 Ws. 2d 166, 342 N.W2d 37 (1984),

under the unique facts of that case, | wholly disagree with the

majority's expansion of that theory to cover the present case.
Because this case is factually distinguishable from Collins on
several levels, the majority's expansion of Collins to this case
is entirely inappropriate. Furt her, by applying risk-
contribution theory to the facts of this case, the majority
essentially adopts a version of risk-contribution theory
explicitly rejected by the Collins court.

1180 A legitinmate system of law requires adherence to
established legal principles, even if such adherence does not
produce a result deened desirable by the collective w sdom of
four nmenbers of this court. Qur comon law used to require a
plaintiff to prove four elenents in order to recover under a
t heory of negligence: duty, breach, causation, and damages.
Throughout the years, this court has essentially elimnated the
requirenent that a plaintiff prove the second el enent by hol di ng
that in Wsconsin, everyone owes a duty of reasonable care to

the entire worl d. Al varado v. Sersch, 2003 W 55, 916, 262

Ws. 2d 74, 662 N W2d 350. Today, the majority proclains that
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if a plaintiff is synpathetic enough and the "industry" of which
a defendant was a part is culpable enough, a plaintiff may
di spense with proof of the third elenent and recover against a
party even though it has not been shown that the party
reasonably could have contributed in sonme way to the plaintiff's
actual injury. Sinply put, the mpjority opinion amunts to
little nmore than this court dictating social policy to achieve a
desired result.?
I

181 | begin by discussing the facts in this case. The
majority presents the reader with over 50 pages of so-called
"facts" in order to construct an intricate tapestry of
mal f easance and culpability on the part of the lead paint
i ndustry as a whole. In doing so, the mpjority attenpts to
conceal what is utterly lacking in the plaintiff's proof in this

case: evidence of a reasonable connection between the conduct

! Taken as a whole, the majority opinion cannot be said to
"conduct a fair and neutral evaluation of the nerits of the

parties’ argunments in |ight of the state's laws and
constitution.” Ferdon v. Ws. Patients Conp. Fund, 2005 W 125,
15, = Ws. 2d __, _ NWw2d . The majority cannot hide
the fact t hat its results-oriented decision is sinply

unprecedented and unsupported by Wsconsin case |aw or any case
from anot her jurisdiction.
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of each defendant and the plaintiff's injuries.? See Collins,

116 Ws. 2d at 191 n.10 ("W . . . require it be shown that the
def endant drug conpany reasonably could have contributed in sone
way to the actual injury."). Many of the majority's "facts" are
sinply irrelevant to the question of whether each individual
defendant in this case can be said to have reasonably
contributed to the plaintiff's actual injury.

1182 Before discussing what Thomas can and cannot prove, a
brief discussion of paint and the paint industry is in order.?3
Al paints include two basic conponents: the pignent and the
vehi cl e. Pigment, such as white |ead carbonate, inparts hiding
power and protects the surface area. The vehicle allows the
pignent to be spread and adhere to the surface to which it is

appl i ed. The vehicle also includes a drier and thinner. The

2 Much of the majority's statenment of facts inplies that the
def endants shoul d have stopped manufacturing |ead-based paint at
one time or another and switched production to a non-lead
alternative. See mmjority op., 917141-52. However, Thomas's
clains based on defective design have been dism ssed and are not
before the court. On July 24, 2000, the circuit court entered
an order dismissing Thomas's "first and second causes of
action . . . asserting clainms based on strict Iliability and
negl i gence, insofar as those clains are dependent upon a theory
of design defect." This order has not been appealed. The
clains before this court are predicated on the defendants'
failure to warn of the dangers of their product. It is one
thing to construe all disputed issues of material fact in a
light nost favorable to the nonnoving party on sumrary judgnent;
it is quite another to attenpt to obscure the issues on appeal
and "hide the ball"™ by inundating the reader wth copious
amounts of irrelevant factual material in order to shift the
focus away from the dearth of legal authority supporting the
opi ni on.

3 Many of the follow ng undisputed facts are taken from the
affidavit of John A Heti mann.



No. 2003AP1528. ) pw

i ndustry defendants are being sued in their capacity as
producers of paint pignment, specifically, white | ead carbonate.

1183 White |ead carbonate was used in the United States
since colonial tines. Over the years, white |ead carbonate was
produced by no less than six different processes. As such,
there was no single fornula for white |ead carbonate and white
| ead carbonate could be conprised of three different chem ca
conpounds. * These three conpounds all differed in chem ca
conposition, the amount of |ead oxide they contained, and pH
value. Even with respect to a given fornula, the anount of |ead
could vary by up to ten percent.

1184 These fornmulas, in addition to having different
chem cal conpositions and different concentrations of |ead
oxi de, also possessed significant differences 1in physica
properties, including differences in: specific gravity, bulking
val ues, oil absorption, hiding power, and particle size and
shape. These differences are crucial because: "[ d] ependi ng on

the hiding power of the pignent wused, the anmount of |ead

pi gnent—and thus | ead—eould vary dramatically between batches

equally capable of covering a specified surface area.”
(Enmphasi s added.)

1185 Furt her, white | ead car bonat e was not sol d
generically; the market for white |ead carbonate was extrenely

conpetitive. Each manufacturer possessed its own distinctive

4 "Basic |ead carbonate" could be conprised of one of the
followng two formulas: (1) 4PbCG;2Pb( OH) ,PbO  or (2)
2PbCO;Pb( OH) ». The third fornmula, referred to as "normal |ead
carbonate,"” was PbCG;.
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brand and |abel, and aggressively narketed its own version of
white |ead carbonate. For instance, "National Lead offered
"five different white-leads,'" stating that '[e]ach of the five
has its own speci al conbi nati on of pai nt - maki ng

characteristics. | mportantly, "paints with the sane |abel or

brand could vary significantly in |ead content depending on the

color or tint of the paint."” (Enphasis added.)

1186 W also note that white |ead carbonate was not a
mat erial used exclusively by the paint industry. Wiite |ead
carbonate was routinely utilized in the ceramics and pottery
business in the first half of the twentieth century. Thus,
several mmjor custoners of firns that produced white |ead
carbonate were not involved in paint manufacturing.

1187 It is inportant to enphasize that the industry
defendants are being sued in their capacity as manufacturers of
white lead carbonate and not the finished product, paint.
"Until the late nineteenth century, paint nmanufacturers and
dealers did not sell paints—they sold ingredients or 'mXxings'
which the purchasers then mxed to nake their own paints.
Prepared paints were viewed as inferior in quality, particularly
because the early ready-mxed paints often wused inferior
i ngredients.”

1188 Thus, "painters in the early decades of the 1900s
often had their own individual formulas or mnethods for mXxing
the paint that they thought was best, depending on what a
specific job required.” "Pai nt manufacturers, of which there

were over 200 in the M| waukee area al one between 1910 and 1971,
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deci ded which pignment types, conbinations and anmounts to use.”
"Large purchasers also sonetines had their own uni que
specifications.” As such, in addition to the varying formnulas

and brands of pignents, "the relative anounts and concentrations

of the pignments varied in different paint fornulations.”

(Enmphasi s added.)

1189 Further, |ead paint contained |ead from sources other
than the pigment, as sone painters used lead "as a drier or
catal yst rather than as a pignent." "Paint formul ation was, and
still is, a highly individual undertaking." In short, "there
was no one type of "white |ead paint.""

1190 W note that the record also indicates that the
manufacturing nmarket for white |ead carbonate, in addition to
being conpetitive, was quite fluid. Rat her than generically
referring to the "industry" as a whole, as does the mgjority, we
exam ne each defendant's role in the production of white |ead
carbonate, as the plaintiff in this case is suing individual
def endants and not an "industry."

1191 Sherman-W Il lians began the production of white |ead
carbonate in 1910 when it opened a plant in Chicago. In the
1930s, Sherman-WIllians shifted its enphasis to |ithopone
products. By 1937, alnost none of Sherman-WIlIlians' interior
paints contained white |ead pignents. Sherman-W 1l ians ceased
production of white | ead carbonate by June of 1947.

1192 Atlantic Richfield 1is successor in interest to
Anaconda Lead Products Conpany (ALPC) and International Snelting
and Refining Conpany (1S&R). ALPC began operating in Chicago in
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1919 and began selling lead pignment, including white |ead
carbonate, in 1920. In 1936, ALPC was di ssol ved and acquired by
| S&R. | SSR operated the Chicago plant until 1946. Its
production of white |ead carbonate during the war was greatly
reduced, and it was required to stop naking white | ead carbonate
for nonths at a tine. | S&SR sold the Chicago facility to the
Eagl e- Pi cher Conpany in 1946. | S&SR nerged with ALPC in 1973,
whi ch was then acquired by Atlantic Richfield in 1977.

1193 The DuPont Conpany began manufacturing paint and paint
pignents in 1917. DuPont manufactured and sold white |ead
carbonate from 1917 to 1924, although it did not sell white |ead
pignent to any other nanufacturer. From 1917 onward, DuPont
sold non-lead paint that conpeted with white |ead pignments,
including lithopone and titanium dioxide. DuPont did not have a
retail store in MIwaukee and "never sold an interior trade
sal es paint that contained white | ead pignent."

1194 The SCM Corporation is successor in interest to The
G idden Conpany (A d didden). Od didden was incorporated in
1917 and nerged with SCMin 1967. SCM was subsequently acquired
by anot her conpany and sold to a British conpany. O d didden
purchased the Euston Conpany in Scranton, Pennsylvania, and
began production of white |ead carbonate in 1924. A d didden
produced white lead carbonate until 1958, when it sold the
Euston facility. During the 1920s and 1930s, O d didden was
the world's largest supplier of [|ithopone and a |I|arge

manuf acturer of titanium dioxide. Al though O d didden was a
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menber of the Lead Industries Association from 1924 until 1958,
it did not participate in the Wite Lead Pronotion Canpaign.®

1195 American Cyanamid is being sued both as a successor in
interest to MacGegor Lead Corporation and based on its own
production of white |lead carbonate after 1971. MacG egor Lead
Cor porati on began producing white | ead carbonate in 1937.

1196 The dates the aforenmentioned conpanies were involved
in the production of white lead carbonate is particularly
significant given the tine frane at issue in this case. The two
residences where Thonas allegedly ingested lead paint,
supposedly containing white |ead carbonate, were built in 1900
and 1905, respectively. Majority op., 117-8. Lead paint was
banned by Wsconsin in 1980. See § 657u, ch. 221, Laws of 1979
(creating Ws. Stat. 8§ 151.01 (1980)). Thus, many of the
defendants in this case were not participants in the white |ead
carbonate market for significant periods during this tinme frane.
None of the above conpanies were manufacturing white |ead
carbonate when the houses in which Thomas resided were built
Al nost all of the above conpani es had ceased production of white
| ead carbonate by 1950, approximtely 30 years before the use of
| ead paint was banned in Wsconsin. These facts are of critical
i mportance when considered in context of the other facts in this
case.

1197 In his anended conplaint, Thomas admitted that he "is

unable to identify the specific manufacturer, supplier and/or

°® W note that the record establishes that defendant ConAgra
was never a nenber of the Lead Industries Association.

9
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distributor of the Lead present in the residences in which he
was exposed." Mreover, Thomas admitted in his response to the
defendants' interrogatories that he has no know edge of when
| ead-based paint was applied to the houses where he allegedly
ingested the paint, what brand of paint was applied, or who
applied the paint. Thomas admits that one of the residences
contained "18 distinct l|ayers of paint of which 16 contained
lead pignment. Only the first and eighth layers did not contain
| ead. " Pet'r Reply Br. at 9. As will be denonstrated bel ow,
these facts are of <critical inportance and render this case
conpl etely distinguishable from Col i ns.
I

198 In addition to downplaying the significant facts of
this case, the mmjority mscharacterizes the argunents of the
defendants and engages in an unnecessary discussion of Article
|, Section 9 of the Wsconsin Constitution. The majority states
that with regard to Article I, Section 9, "[t]he inport of [the
Pi gment Manufacturers' argunment] is that where recovery has been
had agai nst one tortfeasor, al | ot her tortfeasors are
necessarily absolved." Majority op., 1120. Further, the
majority states that "[w]je have serious concerns wth the
Pi gment Manufacturers' attenpt to displace all of the blanme for

lead poisoning from its white I|lead carbonate pignment on

| andl ords and what effect that will have on the adequacy of the
plaintiff's renedy." Majority op., T115. This is a seemngly
i naccurate characteri zation of t he def endant s’ ar gument
regarding Article I, Section 9, and serves only as a straw nan

10
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for the mjority to knock down and open the door to its
expansi ve reading of Article I, Section 9.

1199 Part of the rationale of the Collins court for
adopting its variant of narket share liability was that the
plaintiff would be left without a renedy absent sone theory of

collective liability. See Collins, 116 Ws. 2d at 182. The

def endant s in this case, contrary to t he majority's
characterization, do not argue that Article 1, Section 9
absolves them from liability. Rat her, they argue "[t]he 'R ght

to Renedy’ C ause of the Wsconsin Constitution Does Not Require

Extension of Collins.” Resp't Br. at 34 (enphasis added).

Article I, 8 9 was material to the analysis in
Collins only because the Court concluded that Therese
Collins was entitled to a remedy at Ilaw for her
injuries, and unless existing law were nodified she
woul d have no renedy against anyone. This case does
not present conparable justification for nodifying
existing law, because Thomas had a renedy for his
injuries against the |andl ords.

Resp. Br. at 36 (enphasis added). Nowhere do the defendants
argue that this constitutional provision is "a vehicle to defeat
the plaintiff's right to recovery for wongs committed by one
sinply because sone recovery has already been had against
another." Majority op., 9123.

200 The defendants sinply contend that because the
plaintiff in this case has had a renedy against the | andlords
Collins' rationale concerning Article 1|, Section 9 does not
apply, and thus, there is no conparable justification for this
court to fashion a renmedy to allow Thomas to recover. The

defendants do not argue that they should be "absolved" from

11
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liability because Thonmas has recovered from his | andlords. They
nerely state that because he has had such a recovery, the
rationale of Collins does not apply, and Thomas should have to
proceed under the normal rules of causation in tort |aw
Seeking to be judged under the normal tort rules of liability
hardly equates to asking this court to use a constitutional
provision to shield parties fromliability.

1201 Rather than take the defendant's argunents at face
value, the majority continues its pattern of rushing to judgnent
and labeling the defendants in this case as wongdoers by
m scharacterizing their argument to the level of absurdity. In
doing so, it unnecessarily introduces confusion into our Article
|, Section 9 jurisprudence by insinuating that this provision
requires the court to fashion a recovery for Thonas because he
has suffered two separate w ongs.

1202 Article 1, Section 9 of the Wsconsin Constitution

provi des:

Every person is entitled to a certain renedy in the
laws for all injuries, or wongs which he may receive
in his person, property, or character; he ought to
obtain justice freely, and wthout being obliged to
purchase it, conpletely and w thout denial, pronptly
and wi thout delay, conformably to the | aws.

1203 The nmajority ignores that in Aicher v. Wsconsin

Pati ents Conpensation Fund, 2000 W 98, 943, 237 Ws. 2d 99, 613

N.W2d 849, this «court recognized that although "[i]t is

possible to mne the pronouncenents of Wsconsin courts for

evidence that art. |, 8 9 creates rights, or that it authorizes

courts to fashion rights[,] . . . this court has stated that

12
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art. I., 8 9 confers no legal rights.” (citing Roberta Jo W v.

Leroy W, 218 Ws. 2d 225, 238, 578 N.W2d 185 (1998); Tontzak
v. Bailey, 218 Ws. 2d 245, 262, 578 N.W2d 166 (1998); Makos v.
Ws. Masons Health Care Fund, 211 Ws. 2d 41, 79, 564 N W2d 662

(1997)(Bradley, J., dissenting); Milder v. Acne-C eveland Corp.,

95 Ws. 2d 173, 189-90, 290 N.W2d 276 (1980) (enphasis added)).®

"Rather, art. |, 8 9 applies only when a prospective litigant
seeks a renmedy for an already existing right." Id. [In other
words, "[t]he right-to-renedy clause thus preserves the right

'to obtain justice on the basis of the law as it in fact

exi sts. Id. (quoting Mulder, 95 Ws. 2d at 189).

1204 This wunderstanding of Article 1, Section 9, as
expressed in Aicher, conports with how the provision has been
understood since the time of Wsconsin's statehood. In MCoy v.

Kenosha County, 195 Ws. 273, 276, 218 N W 348 (1928), this

court rejected the plaintiff's contention that through Article
|, Section 9 "there is secured by our state constitution to
persons such as the plaintiff infant and the plaintiff parent,
absolute rights to recover against any one causing by negligence
such respective injuries.” Further, we rejected the contention

that this provision of our constitution

was a gift of, a creation of, or a recognition of
rights to a certain renedy for all injuries or wongs
to one's person, property, or character instead of
being nmerely a solenn assurance that, confornmably to

® To the extent the discussion of Article |, Section 9 in
Ai cher v. Wsconsin Patients Conpensation Fund, 2000 W 98, 1943,
237 Ws. 2d 99, 613 N.W2d 849, is contrary to the discussion of
that provision in Collins, Aicher is the nore recent case and
t herefore should control.

13
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the laws, a person should have his renedy for such
wongs or injuries as were, at the tinme of its
adoption, recognized by the comon law, or should
thereafter be recognized, as permtting recovery in
actions at |law or proceedings in equity.

ld. at 276-77 (enphasis added).
1205 The court further recognized that Article I, Section 9
was not intended to renobve the comon-law |imtations on

recovery in tort:

To hold, as now argued by appellants, that there
is showmn the desire by the founders of this

commonweal t h, t hr ough t he adoption of its
constitution, to sweep away all the old doctrines and
previously recognized |imtations upon the so-called

natural rights of the individual, as such limtations
had been found in the old world and in this country,
prior to its adoption, would indeed effect quite a
revolution in our present concepts of the rights and
obligations of individuals to each other

Id. at 277. In other words, to interpret Article |, Section 9
in such a manner so as to guarantee a right of recovery anytine
a plaintiff cannot satisfy the elenents of his cause of action
woul d essentially open the door for the abolition of al
[imtations on tort recovery.

1206 Thus, Article 1, Section 9 does not conpel the court
to allow recovery in any particular case or require a court to

di sregard traditional common-law limts on recovery in tort:

We started off in our legislative and judicial history
with a very definite attitude that neither this
particular article nor any other of our constitution
had any such a sweeping away of and radical departure
from many comon-law principles and rules, many
inmportant ones of which . . . were nore or |less
denials of or limtations upon what would be wthin
the broad and general field enbraced in the term
"natural and proclained rights of the individual to
life, liberty, and security in person, property, and
character"—such, for instance, as the defense of
14
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absolute or conditional privilege in slander or |ibel;
instances of injury to feelings alone; wongs between
parent and child; nere threats; the defenses in
actions for malicious prosecution; the doctrines of
contributory negligence in personal injury actions as
well as in master and servant cases . . . . In all of
the above situations, however severe the injuries
m ght actually have been to person, property, or
character, organized society had for a long tinme and
has continued to refuse to recognize rights to |ega
redress.

1d. at 278.

1207 The phrase "conformably to the laws" in Article I,
Section 9 relates only "to a recogni zed, |ong established system
of laws existing in the several states adopting the
constitution . . . ." ld. at 277. In other words, the phrase

refers to the law as it exists, rather than "an abstract justice

as conceived of by the judge . . . ." Dep't of Agric. .

McCarthy, 238 Ws. 258, 270, 299 N.W 58 (1941). Sinply put,
this court has repeatedly recognized that Article I, Section 9
was never intended to allow this court to jettison the comon-
law limtations on recovery anytine a particular plaintiff was
unable to satisfy those requirenents. Interpreting Article 1,
Section 9 in so broad a fashion would render our |egal system
standardl ess and convert it into an ad hoc system of liability
where the rules are subject to change in every case.

1208 As will be nore fully discussed below, by invoking
Article I, Section 9 to expand Collins well beyond the unique
ci rcunst ances of that case, the majority has "effect[ed] quite a
revolution in our present concepts of the rights and obligations
of individuals to each other[,]" MCoy, 195 Ws. at 277, and

enbarked on a "radical departure from many comon-|aw principles
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and rules" that serve as limtations upon a plaintiff's right to
recover in tort. Id. at 278.
1]

1209 The mgjority concludes that the risk-contribution
theory of Iliability adopted in Collins should be extended to
| ead pignent manufacturers, mgjority op. 13; however, there are
several substantial factual distinctions between this case and
Collins that render application of this theory conpletely
i nappropri ate. These distinctions include: 1) a nmuch I onger
time frame for when the product alleged to have caused injury
may have been nmanufactured and distributed; 2) the plaintiff's
inability to prove what product he ingested; 3) the lack of a
signature injury associated with the product alleged to have
caused injury; 4) the defendants' |ack of exclusive control over
the risk posed by the product; 5) a raw material utilized in an
uni ntended fashion rather than a finished product utilized for
its intended purpose; and 6) the lack of fungibility between
variants of the product alleged to have caused injury. Because
of these factual distinctions, applying Collins to the facts of
this case results in a de facto adoption of a theory explicitly
rejected by Collins and an unjustified and unprecedented
departure fromtraditional tort |aw principles of causation.

1210 The Collins court created a unique theory of liability
for plaintiffs who were injured as a result of exposure to the
drug DES in utero. Collins, 116 Ws. 2d at 177. Essential ly,
the theory articulated in Collins relaxed the plaintiff's burden

of proof in regard to causation; as such, it allowed DES
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plaintiffs to proceed with an underlying tort claim when they
could not prove that any particular defendant's tortious conduct
was the proximate cause of their injury. See id. at 193-94
Instead, the plaintiff was required to "establish by a
preponderance of the evidence that a defendant produced or
mar keted the type (e.g., color, shape, markings, size, or other
identifiable characteristics) of DES taken by the plaintiff's
mother." Id. at 194.7 However, even under the relaxed causation
standards it announced, the Collins court still required that
the plaintiff prove "that the defendant drug conpany reasonably
could have contributed in sone way to the actual injury.”
Collins, 116 Ws. 2d at 191 n.10. By applying Collins to the
facts of this case, the mpjority virtually elimnates this
essential requirenent. In light of the substantial factual
distinctions set forth below, it sinply cannot be said that the
defendants in this case could have reasonably contributed to
Thomas's injuries. The majority can "enbrace" this requirenent
fromCollins all it wants, mpjority op., 1135 n.43, but, in the

end, the majority never explains how Thonas can prove, under any

" | recognize that the Collins court also stated that where
the plaintiff could not prove what type of DES the plaintiff's
not her ingested, "the plaintiff need only allege and prove that
t he defendant drug conpany produced or nmarketed the drug DES for
use in preventing mscarriages during pregnancy."” Collins v.
Eli Lilly Co., 116 Ws. 2d 166, 193-94, 342 N W2d 37 (1984).

However, the court also explicitly rejected a theory that would

have based liability solely on the fact that the defendants
manuf actured the drug in question, stating: "[We do not agree
that this is a sufficient basis in itself for liability." 1d.
at 191 n. 10. As the court explained: "We still require it be
shown that the defendant drug conpany reasonably could have
contributed in some way to the actual injury." Id.
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interpretation of the facts, that the white |lead carbonate
manuf acturers could have reasonably contributed to his injury.
By applying risk-contribution theory to this case, it is clear
that the majority opinion greatly expands Collins beyond its
intended scope and wll result in absolute Iliability for
manufacturers of raw materials by creating an irrebuttable
presunpti on of causation.

1211 The Collins court relaxed the plaintiff's burden of
proof because she was "unable to identify the precise producer
or marketer of the DES taken by her nother due to the generic
status of some DES, the nunber of producers or marketers, the
| ack of pertinent records, and the passage of tine." Id. at
177. In particular, the DES plaintiff could not specifically
| ocate the manufacturer of the particular DES drug ingested by
her nother because DES was produced in generic form and DES
variants were fungible and possessed a chemcally identical
f ormul a. Id. at 180. "[Qften pharnmacists would fill DES
prescriptions from whatever stock they had on hand, whether or
not a particular brand was specified in the prescription.” Id.
Furthernore, "as nmany as three hundred drug conpani es produced
or marketed DES during the twenty-four years DES was on the
market, with different conpanies entering and |eaving the market
t hroughout this period,” and these conpanies nay not have kept
or been able to locate the pertinent records at to what type of
DES they produced. 1d.

212 Due to this wunique factual situation, the Collins

court "chose to adapt, rather than adopt, the mnmarket share
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theory[,]" first approved by the California Suprene Court in
Sindell v. Abbott Laboratories, 607 P.2d 924 (Cal. 1980). 2

David G Owen et al., Madden & Oaen on Products Liability

§ 24:7, at 665 (3d ed. 2000) [hereinafter Madden & Owen].® The

Collins court fornmulated a slightly altered theory of market
share liability, called the risk-contribution theory. Col li ns,
116 Ws. 2d at 191 n. 10.

1213 Inportantly, the Collins court explicitly rejected a
broader theory of risk contribution that would have held
manufacturers of DES liable wthout regard to whether they
produced the product during the nine nonths the nothers were

exposed to it. See Collins, 116 Ws. 2d at 191 n.10. Thi s

t heory, proposed by Professor A en O Robinson, contended that
"the plaintiff's damges should be apportioned 'anong all
defendants that created unreasonable risks according to the

magni tude of the risks they created. Id. (quoting Gen O

Robi nson, Multiple Causation in Tort Law. Reflections on the DES

8 "The Sindell [v. Abbott Laboratories, 607 P.2d 924 (Cal.
1980),] approach of narket share liability has been recognized

favorably in some jurisdictions [but] only for DES cases. Most
jurisdictions have rejected it in all cases, including those
i nvolving DES. " 2 David G Ownen et al., Mdden & Owen on

Products Liability 8§ 24:7, at 661 (3d ed. 2000) [hereinafter
Madden & Owen] (citing Smth v. Eli Lilly & Co., 560 N E 2d 324
(rrr. 1990); Mulcahy v. Eli Lilly & Co., 386 N W2d 67 (lowa
1986); Sutowski v. Eli Lilly & Co., 696 N.W2d 187 (Chio 1998);
Morton v. Abbott Labs., 538 F. Supp. 593 (MD. Fla. 1982); Ryan
v. Eli Lilly & Co., 514 F. Supp. 1004 (D.S.C. 1981)). See also

Richard E. Kaye, Annotation, "Concert of Activity," "Alternate
Liability," "Enterprise Liability,” or Simlar Theory as Basis
for Inposing Liability Upon One or Mre Mnufacturers of
Defective Uniform Product, in Absence of Identification of

Manuf acturer of Precise Unit or Batch Causing Injury, 63 AL R
5th 195, 225-239, 260-74 (1998) (collecting cases).
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Cases, 68 Va. L. Rev. 713, 755 (1982)). The Collins court,
al t hough adopting a form of risk-contribution theory, rejected

Pr of essor Robi nson's broad theory of liability:

Al t hough we find Robinson's "risk contribution” theory
sound to the extent it recognizes that all DES drug
conpanies contributed in sone neasure to the risk of
injury, we do not agree that this is a sufficient
basis in itself for liability. W still require it be
shown that the defendant drug conpany reasonably coul d
have contributed in sone way to the actual injury.

I d. (enphasis added). In other words, Collins held that it is
not enough for the plaintiff to prove that the defendant

contributed to the creation of the risk to the general public;

the plaintiff nust further prove that the defendant reasonably

coul d have contributed to the actual injury.?®

1214 The majority has conpletely disregarded this limting
| anguage of Collins in its analysis of Thomas's case. See
majority op., Y135 ("[T]he record easily establishes the Pignent
Manuf acturers' culpability for, at a mnimum contributing to
creating a risk of injury to the public."). In so doing, the

majority has expanded the Collins theory far beyond its original

® "Notably, in Collins, the Wsconsin Supreme Court
explained that it would not adopt a risk contribution theory
which would have inposed Iliability solely wupon the DES
defendants' participation in the «creation of the risk of

injury . . . . Hynrowitz v. Eli Lilly and Co., 539 N E.2d 1069,
1082 (N. Y. 1989) (Modllen, J., concurring).
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intent, and its opinion is tantanount to applying the theory of
risk contribution that Collins explicitly rejected.

1215 The Collins court noted that its "method of recovery
could apply in situations which are factually simlar to the DES
cases. " Id. at 191. However, there are several substantial
factual distinctions between this case and Collins that make the
majority's extension of Collins a drastic departure from both
the original theory of liability articulated by this court and
the great weight of authority in other jurisdictions. See

Brenner v. Anerican Cyanamd Co., 263 A D.2d 165, 169 (N. Y. App.

Div. 1999) (citing the followng cases that have also "refused
to apply the market share theory to |ead poisoning cases[:]"

Jefferson v. Lead Indus. Ass'n, 930 F. Supp. 241 (E D La.

1996), aff'd. 106 F.3d 1245 (5th Cr. 1997); Santiago v. Sherwin

Wllians Co., 3 F.3d 546 (1st Cr. 1993); City of Philadel phia

v. Lead Indus. Ass'n, 994 F.2d 112 (3d Cr. 1993); Hurt .

Phi | adel phia Hous. Auth., 806 F. Supp. 515 (E.D. Pa. 1992);

10 Numerous courts in various jurisdictions have disagreed
with the reasoning of Collins, 116 Ws. 2d 166. See, e.qg.,
Smith, 560 N E 2d at 333-34 (IIl. 1990); Mul cahy, 386 N W2d 67;
Hynowitz, 539 N E. . 2d at 1077-78; Qullotta v. Eli Lilly and Co.,
No. Civ. H82-400 1985, W 502793 (D. Conn. My 9, 1985)
(rejecting Collins because "the actual DES producer may not have
been named as a defendant, [] the defendants have no greater
know edge concerning the identity of the manufacturer who
produced the DES ingested by the plaintiff's nother and [] there
has been no showing of negligent conduct by each defendant
towards the plaintiff"); Zafft v. Eli Lilly & Co., 676 S. W2d
241 (M. 1984); 63 Am Jur. 2d Products Liability § 194
(1996) (noting that "the opportunity to adopt the risk
contribution theory has been declined on the grounds that the
theory has the potential of producing injustices through del ayed
recoveries and inconsistent results").
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Ski pworth v. Lead Indus. Ass'n, 690 A 2d 169 (Pa. 1997)). See

also, Richard E.Kaye, Annotation, "Concert of Activity,"

"Alternate Liability," "Enterprise Liability,” or Simlar Theory

as Basis for Inposing Liability Upon One or Mre Mnufacturers

of Defective Uniform Product, in Absence of I|dentification of

Manuf acturer of Precise Unit or Batch Causing Injury, 63 AL R

5th 195, 269-74 (1998) (collecting cases). To invoke risk-
contribution theory under a case so factually distinct from
Collins is not sinply a "straight application® of Collins,
majority op., 9163 n.51; rather, in light of the followng
substantial factual distinctions, the mpjority opinion clearly

extends Collins beyond the facts of that case.

1216 The first mpjor distinction between Collins and this
case is that the time frame of Collins was dramatically narrower
than the tinme frame in this case. Collins involved a limted
nine-nonth tinme frame between conception and birth when the
plaintiff's nother took the DES that caused her injury.
Collins, 116 Ws. 2d at 174. The plaintiff knew when her nother
i ngested the drug and thus when the product was sold. See id.
Addi tionally, DES was produced and marketed for 24 years. See
id. at 179.

217 In contrast, this case concerns a substantially
greater time frane of 75 to 80 years. This tinme frame runs from
the years the two houses at issue were built—2900 and 1905—+to
the year Wsconsin banned the use of |ead paint—3980. Each
def endant participated in the white | ead carbonate market during

different periods of time. However, Thomas has no idea when the
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alleged injury-causing paint my have been applied to the
interior of the two houses in which he lived from 1990 to 1994.
The plaintiff's inability to pinpoint a workable tinefrane
during which the injury causing paint was applied is further
exacerbated by the fact that one of the houses contained 18
distinct layers of paint, some of which did not even contain
| ead.

1218 As one learned products liability treatise aptly
notes: "The greater the span of tine wthin which the
potentially injury-causing product was sold, the less suited

mar ket share liability will be.” Madden & Onen § 24:7, at 663.

Li kewi se, the Pennsylvania Suprene Court, in a factually simlar

case, noted:

The difficulty in applying market share liability
where such an expansive relevant time period as one
hundred years is at issue is that entities who could
not have been the producers of the l|lead paint which
injured [the plaintiff] would al nost assuredly be held

I'iabl e. Over the one hundred year period at issue
several of the pignent manufacturers entered and |eft
the lead paint narket. Thus, application of the

mar ket share theory to this situation would virtually
ensure that certain pignment manufacturers would be
held |iable where they could not have been a potenti al
tortfeasor|.]

Ski pworth, 690 A 2d at 173 (enphasi s added).

1219 In Santiago, 3 F.3d at 550, the First Crcuit refused
to apply market share theory of liability in a |ead paint case,
in part, because of "plaintiff's inability to pinpoint with any
degree of precision the tinme the injury-causing paint was
applied to the house.” The plaintiff brought an action for

various clainms against the "manufacturer[s] and marketer[s of]
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all, or virtually all, of the white |ead used in the |lead paints
sold in the United States between 1917 and 1970." 1d. at 547.
She alleged that she had ingested lead paint applied to the
interior of her house at various tinmes over this 53-year period.
Id. The First Crcuit affirmed the district court's grant of

summary judgnent to the defendants, reasoning in part:

[ S]everal of the defendants were not in the white |ead
pi gnent nmarket at all for significant portions of the
period between 1917 and 1970, and therefore may well
not have been narket suppliers at the tine the injury-
causing paint was applied to the walls of the
plaintiff's hone. Thi s, of cour se, raises a
substantial possibility that these defendants not only
could be held liable for nore harm than they actually
caused, but also could be held liable when they did
not, in fact, cause any harmto plaintiff at all.

Id. at 551.

1220 The reasoning of Skipworth and Santiago is equally
applicable to this case. As noted in Section I, many of the
defendants in this case were not participants in the white |ead
carbonate market for significant periods of time from 1900 to
1980. For instance, Sherman-WIllians only produced white |ead
carbonate for a period of 37 years and Anerican Cyanam d did not
produce |ead pignent until after 1971, while its predecessor in
interest, MacG egor Lead Corporation, did not produce white |ead
carbonate until 1937. Significantly, DuPont manufactured white

| ead carbonate for a total of seven years.

1221 If the paint Thomas ingested was applied before the
1920s, several of the defendants in this case could not have
possi bly produced the lead pignent that allegedly caused his

injuries. Li kew se, several defendants would have conplete
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defenses if the paint Thomas ingested was applied in the latter
portion of the twentieth century. However, Thomas has no idea
when the paint he ingested was applied to his residences. The
defendants are in no better position than Thomas to acquire this
i nformation. Liability for a conpany |ike DuPont, which
produced the allegedly offending product for a nere fraction of
the relevant tinme frane, can be based only on pure specul ation
and conjecture that its product caused Thomas's injury.

222 Thomas's inability to identify a narrow tinme frame to
apply the Collins risk-contribution theory is dispositive
because without a definitive time frame, the defendants wll be
unable to prove that they did not produce the injury-causing
product in question. Collins specifically allowed a defendant
to exculpate itself by proving "that it did not produce or
mar ket the subject DES either during the time period the
plaintiff was exposed to DES or in the relevant geographical
mar ket area in which the plaintiff's nother acquired the DES."
Collins, 116 Ws. 2d at 198. Here, the plaintiff cannot limt
the applicable time frame to any reasonable or workable period
for the defendants. In essence, the nmjority creates an
irrebuttable presunption of causation in this case and extends
Collins to a point where every paint pignment nanufacturer that
produced white |ead carbonate at one tine or another 1is
absolutely |iable because there is no realistic opportunity for

t hese manufacturers to prove that they did not make the product
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that injured the plaintiff. In the words of Collins, Thonas
cannot denonstrate that the paint manufacturers "reasonably
could have contributed in some way to the actual injury."” Id.
at 191 n.10. The majority's opinion is so extrene that it
essentially revives the broad risk-contribution theory that
Collins expressly rejected. See id.

1223 A second vital distinction between this case and
Collins is that Thomas cannot prove that he ingested white |ead
carbonate. One of the prerequisites to the utilization of the
Collins risk-contribution theory was proof "that the plaintiff's
not her took DES." Collins, 116 Ws. 2d at 193. This fact al one
should preclude extension of Collins because Thomas cannot
denonstrate to a reasonable degree of scientific certainty what
product allegedly caused his injury. Thomas is not suing |ead
pai nt manufacturers; instead, the defendants are being sued for

manufacturing raw naterials, white Ilead carbonate pignents,

11 See Hymowitz, 539 N. E.2d at 1082 (noting that none of the
jurisdictions that adopted various theories of collective
liability for DES cases adopted a theory wherein the defendants
were unable to excul pate thenselves, "thereby recogni zing that
to preclude exculpation would directly and unnecessarily
contravene comon-law tort principles of causation") (enphasis
added) (Mdllen, J., concurring).

12 Contrary to the assertions of the mmjority opinion,
majority op., T11 n.4, this issue was explicitly addressed by
the defendants in their submssions to this court. Resp'ts Br.
at 27-29. It is Thomas who has not addressed this issue.
Further, contrary to the assertion of the majority, mjority
op., Y11 n.4, regardless of whether the circuit court ruled on
this issue, it is our duty to sustain the circuit court's
decision if it was correct and an alternate theory or reasoning
not adopted by the circuit court supports its decision. Liberty
Trucking Co. v. DLHR 57 Ws. 2d 331, 342, 204 N W2d 457
(1973).
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|ater incorporated into paints. Wiile sone defendants also
produced | ead paint, those that did are only being sued in their
capacity as manufactures of this conponent product. In this
case, Thomas sinply cannot prove that white |ead carbonate, as
opposed to sonme other type of white |ead pignent, or other
| eaded ingredient of paint, caused his injuries. Wil e he may
be able to prove that he ingested lead paint, he has not
presented proof sufficient to overcone summary judgnent that his
injuries are attributable to the product for which the
def endants are being sued for producing.

1224 Utimately, all Thomas can prove is that he has
synptonms of |ead poisoning and that white |ead carbonate was
used in sonme types of white lead paint. Although the defendants
conceded, for purposes of their summary judgnent notion, that
Thomas "can prove that he was injured by |ead ingestion [and]
that his source of |ead ingestion was |ead paint[,]" they never
conceded that Thomas's injuries were caused by white |ead
carbonate pignment.'® To the contrary, they clearly argued that
Thomas "cannot prove that he ingested white |ead carbonate and
not some other form of lead pignent." Again, | enphasize that
the defendants are being sued in their capacity as producers of
white | ead carbonate and not sinply manufacturers of |ead paint.
The majority conveniently ignores Thomas's own adm ssions

regarding his lack of proof with regard to the type of |ead

13 Thus, the mmjority is sinmply wong to inply that the
def endants conceded Thomas can prove he was injured by white
| ead carbonate. See mpjority op., 111 n. 4.
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product that caused his injuries. For exanple, in their second

set of interrogatories, the defendants inquired:

State whether you can identify by chemca
formula, name, or conposition the particular type or
types of lead pignent (e.g., white |ead carbonate)
contained in the paint in that building or other
property, and if you are able to do so, identify each
particular type or types of lead pignment present in
that buil ding or other property.

Thomas answered: "No." The defendants further inquired:

State whether you know the chemcal fornula,
name, or conposition of the particular type or types
of lead pignment (e.g., white |ead carbonate) contai ned
in the paint Steven Thomas is clained to have ingested
or inhaled at that building or other property, and if
you do know, specify each type or types of |ead
pi gnent you cl ai m he i ngested.

Thomas answered: "No."

225 The majority relies on the testinony of two of the
plaintiff's experts: Robert Dragen, an electron mcroscopi st
who analyzed paint sanples from Thomas's residences; and Dr.
Mushak, a toxicol ogist. Majority op., f12. According to the
majority, this testinmony is sufficient to create an issue of
fact as to whether Thomas ingested white |ead carbonate because
M. Dragen's analysis found no trace of sulfur or chromum in
the paint sanples and lead sulfate, chromate, and carbonate
"were the essential | ead pignments wused for residences."”
Majority op., Y12. The mmjority notes Dr. Mishak testified that
based on this evidence and a process of elimnation analysis,
the houses where Thomas l|ived contained white |ead carbonate.

1d.
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1226 Reliance on this testinony is problematic for severa
reasons. First, M. Dragen did not "render any kind of opinion
regardi ng any chemi cal conpounds in the paints [he] analyzed[.]"
Second, M. Dragen was not able to offer any opinions as to when
the paint he anal yzed was applied. 1d.

1227 Dr. Mishak's testinony is also highly problemtic.
Dr. Mushak's supplenmentary affidavit concluded, based on M.
Dragen's analysis, that white |lead carbonate was "the only
likely" lead pignment Thomas ingested. This conclusion was based
on the follow ng reasoning: "the absence of detectable sulfur
and chromum (0.05% conclusively rules out any use of |ead
sulfate or lead chromate as l|lead pignents in these |ayers and
further rules in basic l|ead carbonate.™ This reasoning was
based on the assunption that white |ead carbonate "was the
overwhel mng formof lead in [interior painting] pignments.”

1228 However, this final assunption was based on testinony
concerning the market share of various white |ead pignents that
one Dr. Lawence Wite provided in Brenner, 263 A D 2d 165.
However, the court in Brenner rejected this form of analysis
noti ng: "Plaintiffs'" own expert agreed that white |ead
carbonate accounts for only approxinmately 80% of the lead in all
| ead pignments used for interior paints between 1926 and 1955
The remai ning 20% of the lead pignments found in interior paints
may have been nmanufactured by defendants not nanmed in this
litigation." Id. at 171.

1229 Significantly, the record reflects that a variety of

| eaded pignments were used in interior painting. These included:
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"basic lead carbonate[,] basic lead sulfate, . . . red |ead,
|ead chromates, |leaded zinc oxides, |lead silicates, |Iead
titanates, [and] Ilitharge . . . ." Further, as previously

noted, sonme painters utilized mxtures of paint that contained
| ead-free pignent but contained | eaded dyers or thinners. Thus,
the possible sources of lead in the paint M. Dragen anal yzed
were not limted to | ead carbonate, sulfate, or chromate.

1230 Dr. Mushak also conceded that Dr. Wite' s nmarket
studies were |limted only to the years 1937-1945. Here, the
relevant tinme period is fromthe tinme the houses in which Thomas
lived were constructed—32900 and 1905—until |ead paint was
banned—31980—~+oughly 80 years. Finally, when pressed at his
deposition, Dr. Mishak admitted that he could not say "whether
or not any of the lead that was in Steven Thonmas was caused by
sonme other form of lead other than white | ead carbonate[.]" As
he expl ai ned: "All I can go with is if ninety-nine percent of
typical interior paints were basic |ead carbonates and Steven
Thomas shows up eating interior lead paint . . . | would say
that . . . he probably ingested basic | ead carbonate."”

231 Numerous courts have held that this type of process of
elimnation theory of causation using generalized statistics is
not sufficient as a matter of law to create an issue of fact as
to what type of product caused the plaintiff's injury,

especially when the analysis fails to account for other possible

sources of the injury. "[General statistics do not establish
causation in a specific case.” Doe v. United States, 976 F.2d
1071, 1087 (7th Cr. 1992). In Jandrt v. Jerone Foods, Inc.
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227 Ws. 2d 531, 566-67, 597 N W2d 744 (1999), this court
accepted the circuit court's conclusion that a simlar process
of elimnation theory of causation "left" exposure to certain
chem cals as the actual cause of an injury "'sinply wong as a
matter of science and logic.""

232 Simlarly, in Smth v. Rapid Transit, Inc., 58 N E 2d

754 (Mass. 1945), the Suprene Judicial Court of Massachusetts
held that the plaintiff had failed to create a jury question as
to the ownership of the bus that injured her by relying on the
fact that the defendant operated the only bus franchise on the

street in question:

Wile the defendant had the sole franchise for
operating a bus on Main Street, Wnthrop, this did not
preclude private or chartered buses from using this
street; the bus in question could very well have been

one oper at ed by sonmeone ot her t han t he
defendant. . . . [I]t IS ' not enough t hat
mat hematical |y t he chances somewhat favor a

proposition to be proved; for exanple, the fact that
col ored autonobiles made in the current year outnunber
black ones wuld not warrant a finding that an
undescri bed autonobile of the current year is colored
and not black, nor would the fact that only a mnority
of men die of cancer warrant a finding that a
particular man did not die of cancer.' The nost that
can be said of the evidence in the instant case is
that perhaps the mathematical chances sonmewhat favor
the proposition that a bus of the defendant caused the
acci dent.

Id. at 755 (quoted source onitted)(enphasis added).
1233 In Diversey Corp. v. Diversey Corp., 742 So.2d 1250

1254 (Ala. 1999), the court ruled that "because [the plaintiff's
expert] could not testify that a specific product caused [the
plaintiff's] injuries, his testinony was nere conjecture and

therefore not sufficient to create a genuine issue of material
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fact." Li kewi se, here, M. Dragen's analysis did not find
evidence of white l|lead carbonate; it nerely excluded two other
types of |ead pignents. As noted, the record indicates that
there were other |ead pignents in production for use in interior
pai nting other than carbonates, sulfates, chromates, including
lead silicate, lead titanates, and litharge. Furthernore, the
record indicates that individual painters often added | eaded
thinners or dyers to non-leaded pignents. Thomas's expert's
statistical process of elimnation sinply fails to account for
these other alternative sources of lead in paint. As such, it
is mere speculation or conjecture to contend that white |ead
carbonate caused Thomas's injuries. Id. ("""Proof which goes
no further than to show an injury could have occurred in an
all eged way, does not warrant the conclusion that it did so
occur, where from the sane proof the injury can wth equal
probability be attributed to sonme other cause.”' ") (quoting

Southern Ry. Co. v. Dickeson, 100 So. 665, 669 (Al a. 1924)

(quoted source omtted)).

234 Simlarly, in Guenther v. Arnstrong Rubber Co., 406

F.2d 1315, 1318 (3d Cir. 1969), the court held that proof that
the defendant made up to 80 percent of the tires sold in the
store where the plaintiff wrked and was injured was not
sufficient to establish that the defendant nmade the tire that
harmed the plaintiff. The court rul ed: "[ Tl here was no
justification for allowng plaintiff's case on that so-called
probability hypothesis to go to the jury. The latter's verdict

would at best be a guess. It could not be reasonably
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supported.” | d. See also 63 Am Jur. 2d Products Liability

8§ 50 (1996) ("A verdict with respect to proxinmate causation my

not be based on nere theory, conjecture, speculation, or

surm se. Thus, where the evidence reveals several possible
causes of the accident, it is inproper to allow the jury to
guess whi ch cause m ght have been t he pr oxi mat e

cause. ") (enphasi s added).

235 Thus, the fact that Thomas's expert was able to
exclude two types of pignent from the paint sanples provided to
him is sinmply not legally sufficient to establish that white
| ead carbonate was the cause of Thomas's injuries, as there were
other lead pignents and ingredients used in interior paint that
could have caused Thonmas's injuries and Dr. Mishak testified
that he could not say whether the lead found in Thomas was from
sone form of |ead other than white |ead carbonate. Thomas' s
experts did not find any scientific evidence that the paint at
his residences contained white |ead carbonate, and Thonas
hinmself admtted that he is wunable to identify white |ead
carbonate as the cause of his injuries in his answers to the
def endants' interrogatories.

1236 As such, unlike Collins, where the plaintiff could not
establish the identity of the manufacturer of the drug her
not her had taken, here, Thomas cannot prove the identity of the
manuf acturer or the identity of the product. That Thomas cannot
prove he was injured by white |ead carbonate is not a trivial
point; the defendants are being sued in their capacity as

producers of white |ead carbonate. Collins itself required
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proof "that DES caused the plaintiff's subsequent injuries.”
Collins, 116 Ws. 2d at 193. To hold nultiple defendants I|iable
for a product they all produced when the plaintiff cannot
identify which one of them produced the specific product that
infjured himis one thing;, it is quite another to hold nultiple
defendants liable for a product they all produced when the
plaintiff cannot even establish that product caused his
i njuries.

1237 In addition, another related distinction exists
between this case and Collins. Unlike DES, white |ead carbonate
does not produce a "signature injury.” DES plaintiffs suffered

from a specific, rare form of cancer strongly associated wth

mat ernal i ngestion of DES. Collins, 116 Ws. 2d at 179. In
other words, "the plaintiffs' injuries were uniquely traceable
to a single product[.]" Randy S. Parlee, Overconing the

Identification Burden in DES Litigation: The Market Share

Liability Theory, 65 Marq. L. Rev. 609, 635 (1982).

238 In contrast, there is no such signature injury in |ead
poi soni ng cases. Thomas's injuries could have occurred as a
result of the ingestion of |lead froma w de variety of sources.

See Brenner, 263 A D 2d at 173 ("Plaintiffs allege that [the

child] sustained injuries to his central nervous system
including difficulties with concentration, abstract thinking,
and conprehension. But [his] injuries could have been caused by
sonme source other than lead, or even by a source of |ead other

t han | ead- based paint.").
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1239 Contrary to the mmjority's assertion, nmjority op.
19155-57, this lack of a signature injury should be dispositive
because as noted, the second prerequisite for utilization of the
Collins risk-contribution theory was that the plaintiff had to
prove "that DES caused the plaintiff's subsequent injuries.”
Collins, 116 Ws. 2d at 193. In this case, Thonmas sinply cannot
prove that white |ead carbonate, as opposed to another |ead
pi gnent or another source of |lead in paint, caused his injuries.

1240 Even assum ng, arguendo, that Thomas can prove he was
infjured by white l|ead carbonate, other inportant distinctions
exi st between this case and Collins. For instance, unlike
Collins, this case does not involve a finished product over
whi ch the defendants had exclusive control that was utilized for
its intended purpose. In Collins, the nmanufacturers sought FDA
approval of DES and marketed the drug directly to consumers.
See id. at 191. Except for differing doses, the DES did not
change between the tine of nmanufacture and consunption. As
such, the manufacturers had exclusive control over the risk
their product posed to the public. In contrast, the "differing
formul ae of lead paint has a direct bearing on how nuch damage a
| ead paint manufacturer's product would cause.”  Skipworth, 690

A.2d at 173. As the Brenner court noted:

[ T] he manufacturers of white |ead carbonate did not

have exclusive control of the risk. The paint
manuf acturers, r at her t han t he | ead pi gnment
manuf act ures, decided which pignents to use and in
what quantities. In addition, owners and |andlords of

residences had control of sone of the risk posed by
| ead-based paint, which becones hazardous when it
peels and flakes and is then ingested or the dust
i nhal ed. Owners and | andl ords could control such risk
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by proper maintenance of their property. Furthernore,
manufacturers of DES intended that their product be
ingested by pregnant wonen to prevent mscarriages.
In contrast, white |ead carbonate or | ead-based paint
is not intended for ingestion and obviously was not
mar keted for such a use.

Brenner, 263 A D.2d at 172-73.

241 The plaintiff here is suing the manufacturers of an
ingredient in a finished product that caused injury because it
was not wutilized for its intended purpose. In Collins, the
manuf acturers nmade, marketed, and sold the final product to the
consuner and thus had control over the end product. Wiite |ead
carbonate manufacturers that did not also nanufacture |ead paint
had no control over how nuch of their pignent was incorporated
into the final product or whether it would be wused for
residential purposes. Pai nt manufacturers nade the ultimte
decision in regard to the types, conbinations, and anobunts to
use in the formulation of their final paint product. Any given
painter had a unique way of mxing paints depending on the
purpose for which the paint was to be used. Further, none of
t hese individuals could have controlled whether a child ingested
pai nt chi ps. The raw material suppliers, therefore, did not

have exclusive control over the risk of the product that

allegedly injured Thomas; as such, this case clearly does not
fall within the theory of risk contribution originally
formulated in Collins.

242 Yet another significant distinction between this case
and Collins is that unlike DES, white |ead carbonate is not
fungi bl e. As noted by the mmpjority, mjority op., 91138, an
inmportant justification for adopting the risk-contribution
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theory was that "DES was, for the nost part, produced in a
‘generic' form"™ Collins, 116 Ws. 2d at 180. Furt her nore,
"DES was a fungible drug produced with a chemically identica
formula.” Id. As such, it was virtually inpossible for the
plaintiff to determ ne which DES manufacturer produced the DES
that her nother ingested. See id. This comonality anmong DES
formse was inportant because it assured that al | DES
manuf acturers equally shared responsibility for the risk of
injury posed by the drug.

1243 As described previously, the defendants in this case
have overwhelm ngly denonstrated that |ead paints and pignents
were anything but generic, fungible, or chemcally identical.
To briefly restate, pignment manufacturers wutilized different
formulas for white lead carbonate that varied in terns of
chem cal conposition, lead content, particle size, and hiding
power . Further, the end product producers, the I|ead paint
manufacturers, wutilized different types and concentrations of
white | ead carbonate in different paint mxtures, depending upon
the brand and the purpose for which the paint was to be applied.
In other words, there was no single, identical fornulation of
white |ead carbonate. These different fornmulas contained
different anobunts of |ead, and hence, different |evels of
toxicity.

244 Thus, even if Thomas could provide scientific evidence
that he ingested a white |ead carbonate pignment, no uniformrisk
was presented anong the varieties of white |ead carbonate. As

the different fornulas contained different |ead concentrations,
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they posed different risks of harm Coviously, a mxture with a
hi gh |l ead concentration posed a greater risk than a mxture with
a low | ead concentrati on.

1245 The Brenner court recognized the inportance of this
distinction from the DES cases when it rejected market share

liability in an action against mnufacturers of white |ead

car bonat e:
Al | DES manufactured had an identical cheni ca
conposi tion. In contrast, |ead-based paint is not a

fungi bl e product; it contains varying anmounts of |ead
pi gnents, including white |ead carbonate. Ar guabl y,
the white |lead carbonate used as a raw material in

sone | ead- based pai nt did not differ bet ween
manuf act urers. However, paint nmanufacturers used
differing anounts of white |ead carbonate, or sone
other lead pignment, in their paints. Sone | ead- based

paint contained 10% |lead pignment, while other paint
was nore toxic, <containing as much as 50% |ead
pi gnent . Not only did the amunt of |ead pignment
vary, but so did the type of |ead pignment used. Thus,
unli ke DES, the finished product that was used by
consuners here, i.e., lead-based paint, was not
fungi bl e.

Brenner, 263 A.D.2d at 172. See also Skipworth, 690 A 2d at 173

(noting that unlike DES, which was "manufactured according to an
i denti cal formula and present ed an i denti cal risk of
harn{,] . . . it is undisputed that |ead pignments had different
chem cal formulations, contained different anounts of |ead, and
differed in potential toxicity"). Because neither white |ead
carbonate nor the |ead-based paint into which these pignents
were incorporated were generic or fungible, it would be
i nappropriate to apply the Collins risk-contribution theory

here, as the defendants did not equally share responsibility for
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the risk posed by white |ead carbonate, in contrast to the drug
conpani es that manufactured and mar ket ed DES.

1246 The majority drastically lowers the threshold for
fungibility articulated in Collins by concluding that all forns
of white lead carbonate are fungible. The majority recognizes
that white | ead carbonate was nmade fromthree different chemnca
formul as, while DES was nade fromonly one. Majority op., 91139.
Neverthel ess, the majority concludes that fungibility does not
require chemcal identity. Id. The majority stresses that for
the purposes of fungibility, it is the "conmon denom nator in
the formulas that counts: lead." 1d., 9140. The mgjority goes
on to state that "the fornulas for both DES and the white |ead
carbonate are in a sense on the sane footing as being inherently
hazardous." 1d. There is sinply no basis in Collins or any of

the cases from other jurisdictions, applying narket share

liability, for establishing such a low threshold for
fungibility.

1247 Wth this m sconcei ved f ocus on a " conmon
denom nator,” and an "inherently hazardous" formul a, t he

majority has drastically expanded the intended paraneters of
Col li ns. The mpjority's reasoning is clearly flawed and
virtually elimnates the fungibility requirenment, as now all
fini shed products containing a comon raw material are fungible.
As Sherwin-WIllianms indicates, under the majority's rationale,
victinmse of a shooting who cannot identify a gun manufacturer
could sue all steel conpanies, a person injured by a drain

cl eaner could sue all producers of sodium hydroxide, and one who
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is injured in a fire started by nmatches could sue all producers
of sul fur.

1248 Thus, wunder the majority's rationale, white |ead
carbonate could be considered fungible with other fornms of |ead
pignent, |lead sinkers for fishing poles, lead pencils, or |ead
pi pes. Simlarly, under the mgjority's rationale, all types of
tires are fungi ble because they all contain rubber. |[If all that

is required is a "comon denomnator,” then a plaintiff could
sue the manufacturers of all these products because they are
all, under the majority's rationale, "fungible" for the purposes
of Collins, as they all contain a conmon offending ingredient.
1249 The majority cites to a California asbestos case,

Weel er v. Raybestos-Minhattan, 11 Cal. Rptr. 2d 109 (Cal.

App. 1992), for support of 1its conclusion that the conmon
denomi nator is what matters for purposes of fungibility.

However, the Weeler case is clearly the mnority view

[Qther authority finds market share liability
i nappropriate where the substance, such as asbestos,
is not fungible as was DES, and had w dely varying
ranges of toxicity, depending upon its form and use
Nonfungi bility between and anong the several types of
asbestos has generally precluded application of narket

share liability to «clains for asbest os-rel ated
per sonal injury, although California courts have
recogni zed that an exception mght exist in asbestos-
containing brake pad |litigation. [ See Wheeler, 11

Cal. Rptr. 2d 109.] Thus, courts evaluating clains of
asbestos-related injury have declined to extend narket

share liability because while "all of the asbestos
products shared an inportant characteristic in that
they all contained asbestos fibers, . . . they also

possessed divergent characteristics, such as the
specific type of asbestos fiber incorporated into the
product; the physical properties of the product
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itself; and the percentage of asbestos used in the
product . "

Madden & Ownen 8§ 24:7, at 662-63 (quoting Millen v. Arnstrong

Wrld Indus., Inc., 246 Cal. Rptr. 32, 36 (Cal. C. App. 1988))

(f oot notes onitted)(enphasis added).

1250 Furthernore, the mgjority has overstated the holding
of \Weeler. As correctly stated by the North Dakota Suprene
Court:

Al t hough Weel er recogni zed t hat non-i dentica
products may give rise to market share liability if
they contain roughly equivalent quantities of a single
type of asbestos fiber, the court did not hold that
al | asbestos-containing friction brake products in all
cases wll be considered fungible. 1In fact, the court
in Weeler indicated that such products nust carry a
nearly equivalent risk of harmto support market share

l[Tability. Furthernore, Wheeler was a reversal of a
nonsuit based upon an offer of proof nade by the
plaintiff. The court stressed its holding was narrow

the plaintiffs had not proven the elenments of a market
share case, but were nerely being afforded the
opportunity to prove it. Clearly, Weeler does not
serve as evidence of fungibility and equival ent risks
of harm of the products in this case.

Black v. Abex Corp., 603 N.W2d 182, 190 (N.D. 1999)(internal

citations omtted).

14 See Madden & Onen § 24:7, at 662 n.6, for a list of cases
precludi ng application of market share liability for asbestos-
rel ated cases because of nonfungibility: Stevens v. Owens-
Corning Fiberglas Corp., 57 Cal. Rptr. 2d 525, 540 (Cal. C.
App. 1996) (noting "diversity of asbestos products”); Celotex
Corp. v. Copeland, 471 So. 2d 533, 538-39 (Fla. 1985)
(collecting cases that reject market share theory in asbestos
cases); Gaulding v. Celotex Corp., 748 S.W2d 627 (Tex. App.
1988) (concluding that market share Iliability, anong other
theories, is not available in Texas for an asbestos-rel ated
injury; Starling v. Seaboard Coast Line Ry. Co., 533 F. Supp 183
(S.D. Ga. 1982); Vigiolto v. Johns Manville Corp., 643 F. Supp
1454 (WD. Pa. 1986) (holding that narket share liability is not
appropriate in an action based on an asbestos-related injury).
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251 Notably, the \eeler court reaffirmed its prior
decision in Millen, 246 Cal. Rptr. 32, in which the court
refused to apply the market share theory of liability to a wde
range of asbestos products nmanufactured by the defendants
because "[wje noted there that asbestos, unlike DES, was not a
single product but nmerely a generic name for an ingredient in a
variety of products each of which posed a different risk of
harm " Wheeler, 11 Cal. Rptr. 2d at 111. The Wheel er court
di stinguished Millen because the brake pads at issue were
conprised of a "single type of asbestos fiber, . . . and the
anount of asbestos by weight in the pads varied within a limted
range." Id. at 111.

252 In this case, there was no single type of white |ead
car bonat e. Each formul ation had di fferent chem cal
conpositions, contained different anobunts of |ead, and differed
in potential toxicity. Furthernore, the anmount of white |ead
carbonate contained in a particular lead paint varied greatly
from mxture to mxture. As such, the rationale of Millen,
whi ch focused on asbestos in general, is much nore anal ogous to
this case than the rationale of Weeler, which focused on a
particul ar asbestos fiber in a limted concentration range.

1253 In Black, the North Dakota Suprene Court rejected
mar ket share liability in a suit against manufacturers of
asbest os-containing products precisely because the products,
al though all containing asbestos, did not present equivalent
risks of harm Black, 603 N W2d at 189. "Mar ket share

liability is premsed upon the fact that the defendants have
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produced identical (or virtually identical) defective products

which carry equivalent risks of harm™ Id. (enphasis added).

The court further stated:

The rationale underlying market share liability, as
developed in Sindell, is that it did not matter which
manuf acturer's product the plaintiff's nother actually
i ngested; because all DES was chemcally identical,
the sane harm would have occurred. Thus, any
i ndi vidual manufacturer's product would have caused
the identical injury, and it was through nere fortuity
that any one manufacturer did not produce the actua
product i ngest ed.

Id. at 190. The court then noted that the asbestos-containing
"friction products"” that the defendants produced contained
bet ween seven and seventy-five percent asbestos fibers. Id.
"It seens obvious that a product which contains seventy-five
percent asbestos would create a greater risk of harm than one
whi ch contains only seven percent.” Id. at 191. Thus, the

Bl ack court held that the narket share theory of liability did

not apply because the defendants' products did not carry
equi val ent degrees of risk and were not fungible. Id.

254 Simlarly, in Sanderson v. International Flavors and

Fragrances, Inc., 950 F. Supp 981, 991 (C.D. Cal. 1996), the

court held that various perfunes and col ognes were not fungible
goods. "Just as the court of appeal in Millen held that
asbestos was not the 'sinple equivalent[]' of DES, the fragrance
products which plaintiff contends caused her injuries are not
fungi ble goods made from an identical formula and therefore

cannot be equated with the DES at issue in Sindell.” 1d. The

court further observed that "the only difference between DES

manufactured by Eli Lilly and DES manufactured by Abbott was the
43
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return address on the package sent by the nmanufacturer to the
pharmacy. Such is not the case here." |1d. The district court
then applied the rationale of Mullen to the facts before it and
concluded that the "defendants' fragrance products all (at |east
al l egedly) contain al dehydes, but each contains different types

of al dehydes, with different physical properties, at different

| evel s of concentration. It would therefore be contrary to
Miullen to apply the market-share theory in this case.” 1d. at
992. Furthernore, in its analysis the court determ ned that
VWeeler was "highly distinguishable” and, t her ef ore, not

applicable. 1d. at 992 n.10.
1255 Likewise, in Doe v. Cutter Biological, 852 F. Supp

909, 913 (D. lIdaho 1994), the court determ ned that Factor VIII

a clotting agent, was not a fungible drug. As stated by the
court:
Unlike DES, Factor WVIII is not a generic,

fungi bl e drug. Each processor prepares its Factor
VIIl concentrate by its own proprietary processes
using plasma collected from its own sources. Each
firms Fact or VI concentrate is clearly
di stingui shable by brand nanme, package color, |ot
nunber, and nunber of units of Factor VIII per vial
each firms Factor WVIII concentrate is separately
licensed by the Food and Drug Adm nistration. There
is no evidence that all Factor VIII products caused or

were equally capable of causing H 'V infection. Thus
the risk posed by the different brands of Factor VIII
is not identical.

Id. (quoting Smth v. Cutter Biological, Inc., 823 P.2d 717, 733

(Haw. 1991) (Mon, J., concurring in part, dissenting in part)).
Thus, the court refused to apply the market share theory of

liability against the providers of Factor VIII
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256 Unfortunately for the defendants in this case, it is
not obvious to the majority that the varieties of |ead paint
containing differing concentrations and conpositions of white
| ead carbonate did not create equivalent risks of harm
Furthernore, a defendant |ike DuPont, which manufactured and
mar keted white |ead carbonate for only seven years, did not
create the same risk of harm as a defendant |1|ike Sherw n-
Wl liams, which manufactured and narketed white |ead carbonate
for 37 years.

257 By ignoring or downplaying the significance of these
fact ual distinctions and focusing solely on the ©policy
articulated in Collins of allowing an injured plaintiff to
recover, the mmjority casts a wde net that wll ensnare
numer ous defendants and have drastic consequences for firnms
doing business in Wsconsin. Further, applying the Collins
risk-contribution theory to a case such as this one—where the
deficiencies in the plaintiff's proof are above and beyond the
mere inability to identify +the precise manufacturer of a
generic, chemcally identifiable, fungible product that was
produced during a limted time frame—w Il have a profound
effect on products liability |aw Under the majority opinion
plaintiffs will be encouraged to sue entire industries rather
than | ocate the defendant that nanufactured the product that
caused the injury. An individual defendant will have al nbst no
ability to contest causation. Furthernore, "elimnation of a
causation requirenment [wll] render every nmanufacturer an

insurer not only of its own products, but also of al
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generically simlar products nmanufactured by its conpetitors.”

Wehneier v. UNR Indus., Inc., 572 N E 2d 320, 336 (IIl. App. C

1991) (quoting Blackston v. Shook & Fletcher Insulation Co., 764

F.2d 1480, 1483 (11th Gr. 1985)).
1258 The Illinois Suprenme  Court articulated simlar
concerns when it too rejected all variants of market share

l[iability in Smth, 560 N E. 2d 324.

W have not in the past been hesitant to devel op new
tort concepts; however, in this instance we decline to
do so because of the infirmties in the proposed
t heory. Furthernore, this is too great a deviation
froma tort principle which we have found to serve a
vi t al function in the I|aw, causation in fact,
especially when market share liability is a flawed
concept and its application wll likely be only to a
narrow cl ass of defendants.

| d. at 344-45.
1259 For an exanple of +the harsh consequences of the
majority's decision, one need |ook no further than to the recent

decision of Haase v. Badger Mning Corp., 2004 W 97, 274

Ws. 2d 143, 682 N W2d 389. In Haase, the plaintiff sued the
manuf acturer that provided silica sand to the foundry where the
plaintiff worked. Id., 193-5. Wth the expansion of the
Collins risk-contribution theory to the facts of this case,

plaintiffs, such as those in Haase, can now sue the entire raw

material industry and place the burden on each individual
defendant to disprove their presunptive liability. Plaintiffs
will have no incentive to locate the party that actually caused
the injury. The majority's drastic expansion of the risk-

contribution theory clearly distorts the original rationale
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behind the Collins decision and will have drastic consequences
for business in this state.

1260 Collins represented a departure from traditiona
principles of causation that was justified under the unique
facts in that case. As detailed above, other than having a
plaintiff who cannot identify which nmanufacturer's product
infjured him this matter and Collins have little in commobn. As
noted by the Brenner court, 263 A D.2d at 173, "[t]he inability
to identify a narrow tinme period in which to apply the market
share theory, the absence of a fungi ble product, and the absence
of a signature injury are anmong the reasons that other courts
have refused to apply the market share theory in |ead poisoning
cases. " Furthernore, the resounding weight of authority does
not support such a fundanmental change from conventional tort |aw
principles, in any context outside of the DES scenario. |I|ndeed,
"market share liability theory has been rejected in nost other
types of products Iliability cases including those involving
asbestos, breast inplants, vaccines, |ead paint, and gasoline."

Madden & Onen 8 24:7, at 672 (collecting cases).

261 As it is clear that this case is entirely factually
distinct from Collins, the majority's decision represents a
radi cal expansion and not a nere application of Collins. By
expanding the scope of Collins to this case, the majority has
essentially adopted a version of risk-contribution theory
explicitly rejected in Collins. In other words, the majority's

opinion is unjustified, unprecedented, and unw se.
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IV

262 In sum the mpjority opinion disregards the pertinent
facts of this case, msconstrues our Article I, Section 9
jurisprudence, and ignores the nunerous factual distinctions
between this case and Collins. In so doing, the nmajority
relaxes the traditional rules of causation beyond what was
acconplished in Collins and elimnates any possibility that the
defendants in this case wll be able to present a defense.
Thus, its decision ampbunts to no |less than absolute liability
for the mnufacturers of a raw material that s later
incorporated into a finished product that causes injury. Thi s
result is neither just, fair, nor grounded in the law. \Wile it
is understandable to feel saddened by the injuries suffered by
the plaintiff, what is also tragic is that in its rush to
condemm the entire |lead paint industry, the majority ignores one
of the nobst basics tenants of our justice system—an individua
determ nati on of w ongdoi ng.

1263 | am authorized to state that Justice DAVID T. PROSSER

joins this dissent.
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1264 DAVID T. PROSSER, J. (di ssenting). Four years ago
the City of MIwaukee filed suit against NL Industries, Inc. of
Dal | as, Texas, and Mautz Paint Conpany of Madison, alleging that
t he conpani es were responsible for creating a public nuisance in
the CGCty's old housing stock by marketing and selling
substantial quantities of |ead pignents and/or |ead-based paint.

Cty of Mlwaukee v. NL Indus., Inc., 2005 W App 7, 912-4, 278

Ws. 2d 313, 691 N W 2d 888.

1265 The City asked the two defendants to pay the costs
associated with its |lead abatenment program which it estimted
to be nore than one hundred mllion dollars. 1d., Y3, 5. Mre
specifically, the Cty sought (1) conpensatory and equitable
relief for abatenment of the toxic |lead hazards in M| waukee
homes; (2) restitution for anmounts expended by the Gty to abate
the toxic lead hazards in MIwaukee honmes; and (3) punitive
damages.

266 The <circuit court dismssed the Cty's claim for
public nuisance, concluding that the Cty could not show that
these particul ar defendants caused their |ead-based paint to be
applied to any of the specific buildings included in the alleged
public nuisance. Id., 911, 14-109. The court of appeals
reversed. The matter is now awaiting a decision by this court
in the present litigation.

1267 In the neantine, Mutz Paint, a long-tine Wsconsin
corporation founded in 1892, sold its business to Ohio-based

Sherwin-WIllians in Novenber 2001. The conpany cited financia
1
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pressure brought on by MIlwaukee's |lead paint |awsuit. Al |
Madi son- based Maut z manuf acturi ng has ceased.

1268 The City of M I waukee's |lead paint |awsuit provides us
with a window to the future. Wen the court issues its decision
in this case, every person under the age of 20 who clains a |ead
paint injury in Wsconsin will have a cause of action in our
courts. Every person in the United States who has a |ead paint
injury that could have cone from a Wsconsin-based conpany and
can survive the limtations periods in his own state nay have a
cause of action. Every municipality in this country that has a
| ead abatenent program and can nmake a plausible argunent that
W sconsin-nmade lead paint or white lead carbonate injured its
residents may follow the City of MI|waukee and seek redress in
this state. Wsconsin will be the necca for |ead paint suits.
There is no statute of repose on products liability here, and
this court has now created a renmedy for |ead paint poisoning so
sweeping and draconian that it wll be nearly inpossible for
pai nt conpanies to defend thenselves or, frankly, for plaintiffs
to | ose.

1269 Because the mmjority opinion creates a cause of action
that violates due process of law, equal protection of the |aw,
and nearly every principle of sound public policy in tort cases,
| dissent.

FACTUAL BACKGROUND

1270 Steven Thomas, now 15, lived in several houses in

M | waukee during his formative years. These houses include (1)

2652 North 37th Street; (2) 2654 North 25th Street; and (3) 4736
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North 37th Street. The first house at 2652 North 37th Street
was built in 1905. The second house at 2654 North 25th Street
was built in 1900.

271 Thomas clains that he ingested lead paint at all three
houses as a snmall child. The owner of the first house settled
with him for $62,652. The owners of the second house settled
for $261, 520. The insurer of the owner of the third house
prevailed on a notion for summary judgnent.

1272 Plaintiff's expert did testing of paint chips at the
first two houses. The expert found as many as 21 |ayers of
paint on chips at the first house and 18 |ayers of paint on
chips at the second house. Many of these |layers contained white
| ead carbonate.

1273 For purposes of this discussion, we mnust accept as
true that Thomas ingested white | ead carbonate from paint chips
or dust from all three houses. However, Thomas admits that he
will not be able to prove which conpani es anong the defendants,
if any, supplied paint containing white |ead carbonate to any of
the three houses. The plaintiff will be unable to prove that,
say, ConAgra Grocery Products, or one of its subsidiaries, ever
supplied white |ead carbonate that ended up in paint at 2652
North 37th Street, or, if it did, whether the white |[ead
carbonate it supplied caused injury to Thonas.

1274 The gist of this mjority opinion is to create a
theory of tort liability for paint manufacturers that obviates

any need for a plaintiff to provide such proof.



No. 2003AP1528. dtp

ANALYSI S
1275 Normally, if Thomas proceeded on a negligence theory,
he would have to prove four elenments: duty, breach, causation,
and danages. If he proceeded on a strict products liability
theory, he would have to prove five elenents: that the product
was defective and unreasonably dangerous; that the product was
defective when it left the possession or control of the seller;

that the defect in the nanufacturer's product was a cause

(substantial factor) of the plaintiff's injury; that the seller

was engaged in the business of selling such products; and that
the product was one which the seller expected to and did reach
t he consuner without substantial change.

276 Assessing these elenents, it is apparent that Thonas
could not succeed under existing theories of negligence or
strict products liability. I ndeed, he acknowl edges as nuch.
Thomas's admitted inability to prove specific product causation
woul d be fatal to his claim

1277 The facts in this case do not fit the [|aw So,
instead of sinply applying the settled law, the ngjority changes
the lawto fit the facts.

1278 As to Thomas's negligence cause of action, the
majority nodifies the elenents as follows: Thomas nust prove (1)

that he ingested white |ead carbonate; (2) that the white |ead

carbonate caused his injuries; (3) t hat the "Pignent

Manuf acturer” defendants produced or marketed the type of white

|ead carbonate he ingested; and (4) t hat a Pignent

Manuf acturer's conduct in producing or marketing the white |ead

4
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carbonate constituted a breach of a legally recognized duty to
Thomas. Majority op., 9161

1279 As to Thomas's strict products liability cause of
action, the mpjority has nodified the elenments to the extent
that Thomas need prove only that the white |ead carbonate was
(1) defective; and (2) unreasonably dangerous; (3) "that the
defect[ive product] was a cause of Thomas's injuries or
damages;" (4) that the manufacturer was engaged in the business
of selling such products; and (5) that the product was one which
the seller expected to and did reach the consuner wthout
substantial change. Mijority op., T162.

1280 Thus, the mmjority has broken the |ink between
manuf acturer and product. Under the majority's rule, Thonas
need prove only that a general type of product caused his
injury; not that a specific manufacturer's product caused his
injury. A manufacturer is virtually powerless to show that its
specific product did not cause the injury. To nount a
successful defense, a manufacturer would have to disprove the
presuned |link that the plaintiff admttedly cannot prove and
need not prove. It goes without saying that DNA testing does
not apply to paint chips or dust.

1281 The majority's nodification of the well-settled
el enents of negligence and strict products liability violates
the defendants' constitutional rights to due process and equal
protection under the Fourteenth Anmendnent to the United States
Constitution. This deprivation is underscored by the najority's

departure fromlongstanding principles of tort liability.
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DUE PROCESS!

282 The Fourteenth Anendnent provides in part that no
"State [shall] deprive any person of |ife, |iberty, or property,
wi t hout due process of law, nor deny to any person within its
jurisdiction the equal protection of the |aws."

1283 The Suprenme Court has repeatedly held that "'[d]ue
process' has never been, and perhaps can never be, precisely
defined."? However, both this court and federal courts have
repeatedly characterized the imutable core of due process as

n3

"fair play. The precepts laid out in the ngjority opinion are

! Before reaching the nerits of the defendants' due process
argunents, it is necessary to address the mgjority's conclusory
contention that "[t]hese constitutional issues are not ripe."

Majority op., 91166. "[T] he ripeness inquiry focuses on whether
an injury that has not yet occurred is sufficiently likely to
happen to justify judicial intervention.” Chevron U S A, Inc.

V. Traillour G1 Co., 987 F.2d 1138, 1153-54 (5th Gr. 1993).

| have no difficulty in concluding that the constitutiona
i ssues are ripe. The result the nmajority reaches in this case
has immediate and dire consequences for the defendants, and
i npacts other cases awaiting the result of this case.

For the defendants, the mpjority opinion neans that they

will effectively be denied the chance to rely on ordinary tort
theory to defeat the plaintiff's claim Parties in other cases
already filed and in cases yet to be filed wll also note the

majority's receptiveness to clainms of this nature, and we my
see a stanpede to file lead paint suits before Congress or the
W sconsin Legislature can react. These issues should be
addr essed now.

2 See, e.g., Lassiter v. Dep't of Soc. Servs. of Durham
County, N.C., 452 U S. 18, 24 (1981).

3 See, e.g., County of Sacramento v. Lewis, 523 U.S. 833,
847 (1998); Carlson v. Geen, 446 U S. 14, 46 n.12 (1980);
Tamme J.C. v. Robert T.R, 2003 W 61, 9114, 262 Ws. 2d 217
663 N . W2d 734; Layton Sch. of Art and Design v. WERC 82
Ws. 2d 324, 363, 262 N.W2d 218 (1978).

6
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fundamentally wunfair and at odds wth traditional notions of
fair play.?

1284 The defendants' constitutional argunments could be
construed as alleging violations of substantive due process or

procedural due process. Substantive due process protects
agai nst governnental actions that are arbitrary and wong
"regardl ess of the fairness of the procedures used to inplenent

them ni b

Procedural due process "addresses the fairness of the
manner in which a governmental action is inplenented."® The
majority opinion violates the defendants' constitutional rights

under both theories.

“It is true enough that, generally, clains of due process
violations are raised as objections to the operation of
st at ut es. See, e.qg., Lujan v. G&G Fire Sprinklers, Inc., 532
US 189 (2001); WMatthies v. Positive Safety Mg. Co., 2001 W
82, 127, 244 Ws. 2d 720, 628 N W2d 842. In that sense, the
"State" actor at issue is the state |egislature. Yet courts,
too, nust bow to this constitutional mandate. Ownbey v. Morgan,
256 U.S. 94, 111 (1921) (The due process clause "restrains state
action, whether legislative, executive, or judicial, wthin
bounds that are consistent with the fundamentals of individual
liberty and private property, including the right to be heard

where |iberty or property is at stake in judicial proceedings.")
(enphasi s added). Accordingly, a higher court is free to
determne that a lower court's decision violated the due process
rights of one or nore of the parties. See, e.g., Brinkerhoff-
Faris Trust & Sav. Co. v. Hill, 281 US 673, 682 (1930)
(reversing state court's decision on due process grounds and
noting "while it is for the state courts to determne the
adjective as well as the substantive law of the State, they
must, in so doing, accord the parties due process of law ").

S Barbara B. v. Dorian H., 2005 W 6, 918 n.14, 277
Ws. 2d 378, 690 N.W2d 849 (citation omtted).

° 1d.
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A Procedural Due Process

1285 The defendants contend that they will be denied the
opportunity to present a defense under well-settled tort theory:
the defense that their products did not cause the plaintiff's
injury. This argunent is not aggressive or overreaching. |t
sinply demands the right to be heard, inplicating the "fairness
of the procedures” by which liability is determ ned.

1286 What process is due these defendants? "'Due process
is flexible and calls for such procedural protections as the
particul ar situation demands.'"’

1287 To determne the process due in a particular
situation, the Suprene Court has often recited a three-factor
bal ancing test.® The Court balances (1) the private interest
that will be affected by the official action; (2) the risk of
erroneous deprivation of such interest through the procedures
used, and the probable wvalue, if any, of additional or
substitute procedural safeguards; and (3) the governnent's
interest in the mtter, including the governnmental function
involved and any fiscal or administrative burdens that
additional or substitute procedural requirements would entail.?®
This tripartite fornulation dates back at Ileast as far as

Mat hews v. Eldridge, 424 U S. 319, 335 (1976).

" Glbert v. Homar, 520 U'S. 924, 930 (1997) (citation
omtted).

8 Wlkinson v. Austin, __ US| 125 S. . 2384, 2395
(2005); Homar, 520 U.S. at 931-32.

° 1d.
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1288 The majority opi ni on sets up an i rrebutabl e
presunption of causation: if the plaintiff can show that the
def endant rmanufactured white |ead carbonate sonetime between
1900 and 1978, and that sonme form of white | ead carbonate caused
the plaintiff's injury, the defendant will be held liable. The
def endant has no opportunity to show that its particular product
did not cause the plaintiff's injury.® It is faced with no-
fault liability.

1289 G ven this inequity, the determning factor in the
Mat hews test is the second factor: the risk of erroneous
l[iability inherent in the procedure the majority inplenents
today. It conpletely tips the Mat hews bal ance.

1290 The risk of error created by the majority opinion is
enor nous. Because Thomas cannot prove which of nultiple |ayers
of paint injured him the defendants cannot show that they did
not produce, or nore precisely, could not have produced, the
white | ead carbonate in that |ayer.

1291 The plaintiff need not show the evidence that is
normally nost critical in tort cases: that the defendant's
product injured the plaintiff. The plaintiff need not show that
a defendant produced white |ead carbonate during a particular

time span (except a time period (1900-1978) of nore than three

10 on several occasions, the United States Supreme Court has
struck down statutes on the grounds that the statutes created an
irrebutable presunption in violation of the due process clause.
See, e.g., Ceveland Bd. of Educ. v. LaFleur, 414 U S. 632
(1974); United States Dep't of Agriculture v. Mrry, 413 US
508 (1973); Vliandis v. Kline, 412 U S. 441 (1973); Stanley v.
IIlinois, 405 U S. 645 (1972); Bell v. Burson, 402 U S. 535
(1971).
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quarters of a century), or that the defendant produced a type of
white |ead carbonate with an identical chemcal fornmula to the
product that injured the plaintiff, or even that a particular

defendant's products could have injured the plaintiff.

292 This is true even though many of the defendants
produced white |ead carbonate for only a small fraction of the
78-year period during which paint containing white |ead
carbonate could have been applied to the walls of Thomas's three
resi dences.

1293 To illustrate, DuPont manufactured white | ead
carbonate for only seven years (1917-24). SCM manuf act ur ed
white | ead carbonate for 34 years (1924-1958). Sherwin-WIIlians
manuf actured white | ead carbonate for 37 years (1910-47). Under
the majority opinion, a plaintiff may just as easily recover
from a defendant such as DuPont (which made the product for
seven years) as another defendant that produced it for eleven
times seven years. There is no rhyne or reason to such a
result.

1294 DuPont, for exanple, would have no way to prove that
it did not manufacture the white | ead carbonate that injured the
plaintiff, because the plaintiff could not prove when the white
| ead carbonate he ingested was used in paint, when that paint
was applied to his nmultiple residences, or which of nultiple
| ayers of paint in three residences (or the dust therefrom
allegedly injured him These shortcomings in the mpjority's
reasoning illustrate why this case is very different from

Collins v. Eli Lilly Co., 116 Ws. 2d 166, 342 N W2d 37 (1984),

10
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in which the plaintiff could point to a nine-nonth span in which
she could have been injured, and in which many simlarly
si tuat ed plaintiffs coul d identify di st i ngui shi ng
characteristics about the DES pills they took.!!

1295 These shortcom ngs are the reason that no other court
has ever adopted any form of market share liability in |ead
pai nt cases. "The public policy reasons favoring the use of
mar ket share do not control where there is a possibility that
the defendants did not cause the harm in question."!? The
shortcomngs are the reason that |earned commentators advise
that "[t]he greater the span of time wthin which the
potentially injury-causing product was sold, the less suited
market share liability will be."'® They are probably the reason

why, despite calling Wsconsin the "last hope" for |ead paint

Y 9n Collins v. Ei Lilly Co., 116 Ws. 2d 166, 198, 342
N.W2d 37 (1984), the court noted that innocent defendants could
excul pate thenselves by showing that their products "could not
have reached the plaintiff's nother." Wth respect to DES, this
could have been done by showing that a particular manufacturer
did not produce DES pills of a particular color or style.
Per haps because its net is so broad, the majority offers no such
gui dance here.

12 santiago v. Sherwin-Wllianms Co., 782 F. Supp. 186, 193
(D. Mass. 1992). See also Gty of Philadelphia v. Lead Indus.
Ass'n, Inc., 994 F.2d 112, 126 (3d GCr. 1993); Lewis v. Lead

Indus. Ass'n, Inc., 793 NE 2d 869, 875 (Ill. C. App. 2003)
(Accepting the plaintiffs’ theory would essentially nmake
particular defendants "insurers of their industry,” and a
product manufacturer's "duty is not so broad as to extend to
anyone who uses or mght be injured by a Ilike kind product

supplied by another™"); Skipworth v. Lead Indus. Ass'n, Inc., 690
A.2d 169, 172-73 (Pa. 1997).

13 2 David G Oaen, M Stuart Madden, et al., Mdden & Onen
on Products Liability 8§ 24:7 at 663 (2000).

11
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plaintiffs, even a promnent nenber of the plaintiffs' bar
commented, "I just don't see it happening,” when asked about the
plaintiff's chance of success in this case.!®

1296 As another court stated in rejecting an identical
claim "application of the market share theory to this situation

would virtually ensure that certain pignment nmanufacturers woul d

be held liable where they could not possibly have been a

potential tortfeasor."?!®

1297 The nmgjority opinion raises the very real possibility
that innocent defendants will be held liable for wongs they did
not conmt. To avoid the risk of erroneous verdicts, Thonas
should have to show specific product causation and the
def endants should be allowed a fair chance to show that their
products did not injure Thomas. Neither principle is consistent
with the majority opinion.
B. Subst anti ve Due Process

1298 The majority's conplete disregard for |ongstanding
principles of tort liability certainly "shocks the conscience,"”
thus violating substantive due process. !®

1299 In effect, the nmgjority opinion inposes ex post facto

l[iability on the defendants for activities |ong past. In this

4 Mol Iy MDonough, Risky Business: Wsconsin Court's Risk
Anal ysis May Be Last Hope for Lead Paint Plaintiffs, ABA Journa
(Feb. 14, 2005).

15 skipworth v. Lead Indus. Ass'n, Inc., 690 A 2d 169, 172
(Pa. 1997) (enphasis added).

16 See, e.g., Chavez v. Martinez, 538 U.S. 760, 787 (2003)
(Stevens, J., concurring in part and dissenting in part)
(coll ecting cases).

12
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regard, the majority opinion is directly contrary to the
principles expressed in Justice Anthony Kennedy's concurrence in

Eastern Enterprises v. Apfel, 524 U S. 498 (1998).

1300 In Apfel, the petitioner, a corporation fornerly
engaged in coal mning, challenged the Coal |Industry Retiree
Health Benefit Act of 1992 on the grounds that it violated the
due process and takings clauses of the constitution by
retroactively inposing liability based on the corporation's
activities between 1946 and 1965.'" A plurality of the Court
concluded that the law violated the takings clause because it
"inproperly places a severe, disproportionate, and extrenely
retroactive burden on Eastern."!®

1301 Justice Kennedy concurred, ar gui ng t hat " f
retroactive laws change the |egal consequences of transactions
| ong cl osed, the change can destroy the reasonable certainty and
security which are the very objects of property ownership."?® As
Justice Kennedy pointed out, "[b]Joth stability of investnent and
confidence in the constitutional system. . . are secured by due
process restrictions against severe retroactive |egislation."?
Accordi ngly, Justice Kennedy would have held the |[|aw

unconstitutional on due process grounds. Id. at 550 (Kennedy,

J., concurring).

" E. Enters. v. Apfel, 524 U S. 498, 532 (1998).

% 1d. at 538.
19 | d. at 548 (Kennedy, J., concurring).
20 | d. at 549 (Kennedy, J., concurring).

13
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1302 Here, it is not a statute, but the mjority's
deci sion, that inposes retroactive and severe liability based on
"transactions long closed.” The principles articulated by
Justice Kennedy are no less forceful when applied here; and the
majority's decision, which will have the unerring consequence of
imposing retroactive liability, is just as unconstitutional as
if the sane action had been taken by the state |egislature.

EQUAL PROTECTI ON

1303 The equal protection clause "creates no substantive

rights,” but enbodies the general rule that the government "nust

treat like cases alike."?

The majority's rule does not "treat
i ke cases alike."

1304 Assunme for a nonent that the year is 1960, and
consider two Wsconsin paint manufacturers. Under the majority
opi nion, each would be equally culpable, assumng they both
produced | ead-based paint. Assune further that the first
conpany was a small division of a larger conpany with mninal
contacts in Wsconsin and sold only a snmall volune of paint in
W sconsi n. Assune that the other conpany was based in
W sconsin, did nost of its business here, and operated here for
the majority of the time in question.

1305 Assunme now that today, the first company is still in

business as a large, profitable corporation, and the second

2L Vacco v. Quill, 521 U 'S. 793, 799 (1997).

14
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conpany is defunct.? Despite the fact that the company that has

gone out of business was, in this hypothetical, the nost
cul pable tortfeasor, it escapes all liability. The first
conpany, on the other hand, will bear a disproportionate share

of the liability. This is not "treating |like cases alike."
PUBLI C PCLI CY

1306 The majority's disregard for the type of "fair play”
guaranteed by the due process and equal protection clauses is
illumnated by a review of the six public policy factors this
court has identified as tending to preclude liability even when
negl i gence exi sts.

1307 The six factors are: (1) Wwether the injury is too
remote fromthe negligence; (2) Wether the injury is wholly out
of proportion to the culpability of the negligent tortfeasor;
(3) Wiether it appears in retrospect too extraordinary that the
negli gence should have brought about the harm (4) Whether
al l onance of recovery would place an unreasonabl e burden on the
tortfeasor; (5) Wether allowance of recovery would be too
likely to open the way to fraudulent clainms; and (6) Whether
al l onance of recovery would enter a field that has no sensible

or just stopping point.?

22 As exanples of this class, O Neil Duro Conpany began
operation in 1925 and ceased operation in 1988. Simlarly,
Hager Paint Products began operation in 1925 and ceased
operation in 1979. Both were based in Wsconsin.

2 Mller v. Wal-Mart Stores, Inc., 219 Ws. 2d 250, 264-65,
580 N.W2d 233 (1998).

15
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1308 Even if we were to assume, arguendo, that Thomas coul d
prove causation and thus negligence, all these factors would
wei gh against attaching liability. First, the alleged injury
here is too renote from the negligence. The white |ead
carbonate at issue nay have been produced as nuch as 100 years
ago. It is alnost inpossible to defend against alleged
negl i gence that no living person can renenber.

1309 Second, the injury is wholly out of proportion to the
defendants' culpability. The recent negligence of a landlord in
allowing the paint to deteriorate seens greater than the
negl i gence of the manufacturer of one of the raw materials used
to make the paint perhaps a half century ago.

1310 Third, in retrospect it appears too extraordi nary that
t he negligence should have brought about the harm It is not
enough for the majority to allege, in its presentation of the
facts, sone sort of industry-w de know edge on the part of |ead
pai nt suppliers. The plaintiff should have to show that each
def endant had know edge of the dangers of white |ead carbonate,
not | ead paint.

1311 Fourt h, al l omance  of recovery would place an
unr easonabl e burden on the defendant. As stated above, it is
nearly inpossible to defend a suit alleging negligence 50 to 100
years in the past. Even if a defendant had insurance during the
entire time it was involved with white |ead carbonate, it m ght
have changed insurers, none of whom will now be eager to step

forward with coverage. How will a defendant prove coverage?

16
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Even if coverage could be proved, how w Il 1930s insurance pay
for 21st century danages?

1312 Fifth, allowance of recovery would be too likely to
open the way to fraudul ent claimns. In erasing the causation
requirenent, the majority kicks out one of the |egs supporting
conventional principles of tort liability. These time-honored
standards have been designed to ensure that neritorious clains
are rewarded and fraudulent clains are rejected. The majority's
action tilts the balance to substantially increase the
possibility of fraudul ent cl aimns.

1313 Sixth, the principles in the ngajority opinion have no
sensible or just stopping point. As Justice WIlcox's dissent
(which | whol eheartedly join) points out, the majority discards
the principle of fungibility underpinning the Collins rationale.
The reasoning in the mgjority opinion could be adapted to cover
other raw materials. Further, under the majority opinion,
plaintiffs injured in other states have the option to come to
our courts and sue Wsconsin raw material manufacturers for harm
t hat occurred el sewhere.

1314 By illustrating the fundanental unfairness worked by
the majority opinion, these six factors provide additional
evidence that the majority opinion violates the core due process
right of "fair play," as well as the defendants' right to equa
protection of the |aw G ven the near-unani nobus rejection of
this theory by other courts, this invasion is as unexpected as

it is unwarranted.

17
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CONCLUSI ON

1315 The consequences of the mpjority opinion may be

staggering for Wsconsin industry and comrerce. When Mautz
Pai nt, a hone-grown Wsconsin conpany, faced a simlar suit, it
was forced to sell out to an out-of-state conpany. The new

owner quickly noved all manufacturing jobs out of state.

1316 The harnful effects that this decision could visit on
W sconsin comerce render the majority decision unw se. The
presunptions in the mpjority opinion that contradict the
defendants' rights of due process and equal protection render
the majority decision unconstitutional.

1317 For the foregoing reasons, | respectfully dissent.

1318 | am authorized to state that Justice JON P. WLCOX

joins this opinion.

18
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