
2005 WI 129 
 

 
SUPREME COURT OF WISCONSIN 

 

 
 

  CASE NO. :  2003AP1528 
COMPLETE TI TLE:   
 St even Thomas,  a Mi nor ,  by hi s Guar di an  

ad Li t em,  Susan M.  Gr aml i ng,   
          Pl ai nt i f f - Appel l ant - Pet i t i oner ,  
     v.  
Cl i nt on L.  Mal l et t ,  Bi l l i e R.  Mal l et t ,   
and Ger mant own Mut ual  I nsur ance Co. ,   
          Def endant s,  
Amer i can Cyanami d Co. ,  At l ant i c Ri chf i el d  
Co. ,  E. I .  DuPont  De Nemour s and Co. ,  NL  
I ndust r i es,  I nc. ,  SCM Chemi cal s,  I nc. ,   
Sher wi n- Wi l l i ams Co. ,  ConAgr a Gr ocer y  
Pr oduct s Co. ,   
          Def endant s- Respondent s.  

  
  

REVI EW OF A DECI SI ON OF THE COURT OF APPEALS 
2004 WI  App 131 

Repor t ed at :   275 Wi s.  2d 377,  685 N. W. 2d 791 
( Ct .  App.  2004- Publ i shed)  

  
OPI NI ON FI LED:  Jul y 15,  2005   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  Febr uar y 1,  2005   
  
SOURCE OF APPEAL:   
 COURT:  Ci r cui t    
 COUNTY:  Mi l waukee   
 JUDGE:  Ti mot hy G.  Dugan   
   
JUSTI CES:   
 CONCURRED:          
 DI SSENTED:  WI LCOX,  J. ,  di ssent s ( opi ni on f i l ed) .  

PROSSER,  J. ,  j oi ns di ssent .  
PROSSER,  J. ,  di ssent s ( opi ni on f i l ed) .  
WI LCOX,  J. ,  j oi ns di ssent .    

 NOT PARTI CI PATI NG:  ROGGENSACK,  J. ,  di d not  par t i c i pat e.    
   
ATTORNEYS:   

For  t he pl ai nt i f f - appel l ant - pet i t i oner  t her e wer e br i ef s by 
Peter G. Earle and Law Offices of Peter Earle, Mi l waukee; and 
Rober t  J.  McConnel l ,  Fi del ma Fi t zpat r i ck and Motley Rice, LLC, 
Pr ovi dence,  RI ,  and or al  ar gument  by Peter G. Earle and Robert 
J. McConnell.  

 



 

 2

For  t he def endant s- r espondent s,  At l ant i c Ri chf i el d Company,  
E. I .  du Pont  de Nemour s & Co. ,  Con- Agr a Gr ocer y Pr oduct s 
Company,  NL I ndust r i es,  I nc. ,  Amer i can Cyanami d Co. ,  and 
Mi l l enni um I nor gani c Chemi cal s,  I nc.  ( f / k/ a SCM Chemi cal s,  I nc. )  
t her e was a br i ef  by Philip H. Curtis, Bruce R. Kelly and Arnold 
& Porter, New Yor k,  NY,  David G. Peterson, Michael B. Apfeld and 
Godfrey & Kahn, Mi l waukee ( on behal f  of  At l ant i c Ri chf i el d 
Company) ;  William H. King, Jr., Steven R. Williams, Joy C. Fuhr 
and McGuire Woods LLP, Ri chmond,  VA,  M. Christine Cowles and 
Quarles & Brady LLP, Mi l waukee ( on behal f  of  E. I .  du Pont  de 
Nemour s Co. ) ;  James P. Fitzgerald, John J. Schirger and McGrath, 
North, Mullin & Kratz, Omaha,  NE,  Paul Benson and Michael Best & 
Friedrich, Mi l waukee ( on behal f  of  Con- Agr a Gr ocer y Pr oduct s 
Company) ;  Susan McGuire and Kirland & Ellis, Washi ngt on,  D. C. ,  
Donald E. Scott, Jennifer Heisinger, Elizabeth L. Thompson and 
Bartlit Beck Herman Palenchar & Scott, Denver ,  CO,  David G. 
Peterson, Michael B. Apfeld and Godfrey & Kahn, Mi l waukee ( on 
behal f  of  NL I ndust r i es,  I nc. ) ;  Richard W. Mark, Elyse Echtman 
and Orrick Herrington & Sutcliffe LLP, New Yor k,  NY,  David G. 
Peterson, Michael B. Apfeld and Godfrey & Kahn, Mi l waukee ( on 
behal f  of  Amer i can Cyanami d Co. ) ;  and Michael T. Nilan, Cortney 
G. Sylvester and Halleland Lewis Nilan Sipkins & Johnson, 
Mi nneapol i s,  MN,  James R. Clark, Trevor J. Will and Foley & 
Lardner, Mi l waukee ( on behal f  of  Mi l l enni um I nor gani c Chemi cal s  
I nc.  ( f / k/ a SCM Chemi cal s,  I nc. )  and or al  ar gument  by Bruce 
Kelly (on behalf of American Cyanamid Co., et al.).  

 
For  t he Sher wi n- Wi l l i ams Company t her e was a br i ef  by Frank 

J. Daily, David B. Bartel, Jeffrey K. Spoerk, Daniel I. 
Hanrahan, and Quarles & Brady LLP, Mi l waukee;  and Paul Michael 
Pohl, Charles H. Moellenberg, Jennifer B. Flannery and Jones 
Day, Pi t t sbur gh,  PA,  and or al  ar gument  by Charles H. 
Moellenberg, Jr. 

  
An ami cus cur i ae br i ef  was f i l ed by Anne Berleman Kearney, 

Joseph D. Kearney and Appellate Consulting Group, Mi l waukee,  on 
behal f  of  Ci v i l  Tr i al  Counsel  of  Wi sconsi n.  

 
An ami cus cur i ae br i ef  was f i l ed by James A. Buchen, 

Madi son,  on behal f  of  Wi sconsi n Manuf act ur er s & Commer ce.  
 
An ami cus cur i ae br i ef  was f i l ed by Gerardo H. Gonzalez, 

Richard H. Porter, Chris J. Trebatoski and Gonzalez, Saggio & 
Harlan, L.L.P., Mi l waukee,  on behal f  of  t he Af r i can- Amer i can 
Chamber  of  Commer ce,  I nc.  and t he Hi spani c Chamber  of  Commer ce 
of  Wi sconsi n,  I nc.  

 
An ami cus cur i ae br i ef  was f i l ed by Lynn M. Novotnak and 

First, Blondis, Albrecht & Novotnak, S.C., Mi l waukee,  on behal f  
of  Ser vi ce Empl oyees I nt er nat i onal  Uni on- Wi sconsi n St at e 



 

 3

Counci l ,  Wi sconsi n Commi ssi on on Occupat i onal  Saf et y and Heal t h,  
Repai r er s of  t he Br each,  Wi sconsi n Ci t i zen Act i on,  Amer i can 
Feder at i on of  Teacher s,  Local  212,  and Si xt eent h St r eet  
Communi t y Heal t h Cent er .  

 
An ami cus cur i ae br i ef  was f i l ed by Mark S. Olson and 

Oppenheimer Wolff & Donnelly LLP, Mi nneapol i s,  MN;  James M. Beck 
and Dechert LLP, Phi l adel phi a,  PA;  Hugh F. Young, Jr., Rest on,  
VA,  on behal f  of  Pr oduct  Li abi l i t y  Advi sor y Counci l ,  I nc.  

 
 
 
 
 



2005 WI 129 

 NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed in 

part and reversed in part.     

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.    St even Thomas,  by hi s 

guar di an ad l i t em,  seeks r evi ew of  a publ i shed cour t  of  appeal s 

deci s i on1 t hat  decl i ned t o ext end t he r i sk- cont r i but i on t heor y 
                                                 

1 Thomas v.  Mal l et t ,  2004 WI  App 131,  275 Wi s.  2d 377,  685 
N. W. 2d 791.  
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announced i n Col l i ns v.  El i  Li l l y  Co. ,  116 Wi s.  2d 166,  342 

N. W. 2d 37 ( 1984) ,  t o t he def endant - r espondent  l ead pi gment  

manuf act ur er s,  Amer i can Cyanami d Co. ,  At l ant i c Ri chf i el d Co. ,  

ConAgr a Gr ocer y Pr oduct s Co. ,  E. I .  DuPont  De Nemour s and Comp. ,  

NL I ndust r i es,  I nc. ,  SCM Chemi cal s,  I nc. ,  and Sher wi n- Wi l l i ams 

Co.  ( col l ect i vel y " Pi gment  Manuf act ur er s" ) .   The cour t  of  

appeal s concl uded t hat  because Thomas had a r emedy agai nst  hi s 

l andl or ds f or  t hei r  negl i gence i n f ai l i ng t o abat e l ead pai nt  

hazar ds i n hi s pr i or  r esi dences,  t her e was no r eason t o ext end 

Col l i ns '  r i sk- cont r i but i on t heor y.   The cour t  of  appeal s al so 

concl uded t hat  Thomas coul d not  pr oceed on hi s c l ai ms of  c i v i l  

conspi r acy and ent er pr i se l i abi l i t y .   

¶2 Thomas ar gues t hi s cour t  shoul d r ever se t he cour t  of  

appeal s '  deci s i on because ( 1)  al t hough he r ecei ved a r emedy f r om 

hi s l andl or ds f or  t hei r  negl i gence,  Ar t i c l e I ,  Sect i on 9 of  t he 

Wi sconsi n Const i t ut i on does not  f or ecl ose hi s seeki ng a r emedy 

f or  t he Pi gment  Manuf act ur er s separ at e wr ong f or  pr oduci ng and 

pr omot i ng t oxi c l ead pi gment s;  ( 2)  Col l i ns '  r i sk- cont r i but i on 

t heor y shoul d be r ecogni zed f or  whi t e l ead car bonat e c l ai ms;  and 

( 3)  he has pr esent ed suf f i c i ent  mat er i al  f act s t o war r ant  a 

t r i al  on hi s al t er nat i ve t heor i es of  l i abi l i t y  of  c i v i l  

conspi r acy and ent er pr i se l i abi l i t y .  

 ¶3 We agr ee wi t h Thomas t hat  Ar t i cl e I ,  Sect i on 9 does 

not  i nsul at e wr ongdoer s f r om l i abi l i t y  s i mpl y because r ecover y 

has been obt ai ned f r om an al t oget her  di f f er ent  wr ongdoer  f or  an 

al t oget her  di f f er ent  wr ong.   We al so concl ude t hat  t he whi t e 

l ead car bonat e c l ai ms at  i ssue i n t hi s case ar e f act ual l y 
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s i mi l ar  enough t o Col l i ns t o war r ant  ext ensi on of  t he r i sk-

cont r i but i on t heor y.   However ,  we do not  agr ee t hat  Thomas has 

pr esent ed suf f i c i ent  mat er i al  f act s t o war r ant  a t r i al  on hi s 

c i v i l  conspi r acy and ent er pr i se l i abi l i t y  c l ai ms.   Ther ef or e,  we 

af f i r m i n par t  and r ever se i n par t  t he cour t  of  appeal s '  

deci s i on. 2 

I  

¶4 Because t hi s case i s bef or e us on summar y j udgment ,  we 

const r ue al l  f act s and r easonabl e i nf er ences i n t he l i ght  most  

f avor abl e t o t he nonmovi ng par t y,  whi ch i n t hi s case i s Thomas. 3  

See St r ozi nsky v.  Sch.  Di st .  of  Br own Deer ,  2000 WI  97,  ¶32,  237 

Wi s.  2d 19,  614 N. W. 2d 443.  

¶5 Thomas was bor n on June 23,  1990.   He cl ai ms t hat  he 

sust ai ned l ead poi soni ng by i ngest i ng l ead pai nt  f r om accessi bl e 

pai nt ed sur f aces,  pai nt  chi ps,  and pai nt  f l akes and dust  at  t wo 

di f f er ent  houses he l i ved i n dur i ng t he ear l y 1990' s.    

¶6 I n August  1991,  whi l e l i v i ng at  2652 Nor t h 37t h 

St r eet ,  Mi l waukee,  Wi sconsi n,  14- mont h- ol d Thomas exhi bi t ed an 

ear l y onset  of  chi l dhood l ead poi soni ng,  wi t h hi s bl ood l ead 

                                                 
2 Pi gment  Manuf act ur er s al so ar gue t hat  ( 1)  t hey di d not  

have a dut y t o war n;  and ( 2)  Thomas cannot  pr ove t hat  a f ai l ur e 
t o war n caused hi s i nj ur y.   These ar gument s wer e not  r eached 
bel ow,  t her ef or e we do not  addr ess t hem.  

3 We acknowl edge t hat  t her e ar e compet i ng f act s and 
i nf er ences t hat  coul d be dr awn f r om t he mat er i al  f act s.   Because 
we const r ue t he f act s and al l  r easonabl e i nf er ences i n Thomas' s  
f avor ,  t hose compet i ng f act s and i nf er ences ar e not  r el evant  t o 
our  i nqui r y.   To t he ext ent  t he di ssent ,  Wi l cox,  J. ,  di ssent i ng,  
r el i es on out - of - st at e cases t o est abl i sh what  Thomas can or  
cannot  pr ove,  we r ef er  t o our  st andar d of  r evi ew.  
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l evel s ( BPb)  at  18 µg/ dl .   Thomas' s cogni t i ve ski l l s  wer e 

t est ed,  whi ch i dent i f i ed cogni t i ve def i c i t s i n per cept ual  

or gani zat i on,  v i sual  mot or  i nt egr at i on,  expr essi ve l anguage,  

academi c and f i ne mot or  ski l l s  coupl ed wi t h an at t ent i on def i c i t  

hyper act i v i t y di sor der .   Ei ght  mont hs l at er ,  at  t he end of  Apr i l  

1992,  hi s BPb i ncr eased t o 40 µg/ dl .    

¶7 Thomas cont i nued t o l i ve at  2652 Nor t h 37t h St r eet  

unt i l  Januar y 1993.   Thi s house was bui l t  i n 1905.   Ci t y of  

Mi l waukee Heal t h Depar t ment  document ed l ead- based vi ol at i ons at  

t hi s home on Jul y 29,  1992.   

¶8 Thomas' s next  known phase of  l ead poi soni ng occur r ed 

whi l e he was l i v i ng at  2654 Nor t h 25t h St r eet ,  Mi l waukee,  

Wi sconsi n.   That  house was bui l t  i n 1900.   Lead- based pai nt  

v i ol at i ons wer e document ed at  t hi s r esi dence on August  12,  1993.    

¶9 Whi l e Thomas' s BPb decr eased by Januar y 1993 t o 27 

µg/ dl ,  i t  r ose t o 49 µg/ dl  by Jul y 1993.   Thomas was admi t t ed t o 

Chi l dr en' s Hospi t al  of  Wi sconsi n f or  f i ve days of  chel at i on 

t r eat ment .    

¶10 Fr om mi d- August  1993 t o ear l y Sept ember  1993,  Thomas' s 

BPb r ose f r om 13 µg/ dl  t o 33- 40 µg/ dl .   Fr om August  1993 unt i l  

November  1993,  Thomas l i ved at  4736 Nor t h 37t h St r eet ,  

Mi l waukee,  Wi sconsi n.   Ther eaf t er ,  Thomas' s BPb st eadi l y 

decl i ned but  was st i l l  i n t he BPb r ange f or  l ead poi soni ng.   

¶11 Accor di ng t o Dr .  John F.  Rosen,  a pr of essor  of  

pedi at r i cs and head of  t he Di v i si on of  Envi r onment al  Sci ences at  

t he Chi l dr en' s Hospi t al  at  Mont ef i or e of  t he Al ber t  Ei nst ei n 

Col l ege of  Medi ci ne,  Thomas' s cogni t i ve def i c i t s ar e a 
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" s i gnat ur e or  const el l at i on of  cogni t i ve ef f ect s"  t hat  ar e 

t ypi cal  of  l ead poi soni ng.   I n Thomas' s case,  Rosen st at es t hat  

t hese def i c i t s ar e per manent .   I n addi t i on,  due t o Thomas' s 

el evat ed BPb over  t he ext ended per i od of  t i me,  Thomas wi l l  

r equi r e l i f et i me medi cal  moni t or i ng- sur vei l l ance f or  physi cal  

di sor der s,  as he i s now at  a hi gh r i sk f or  devel opi ng f ut ur e 

medi cal  compl i cat i ons,  i ncl udi ng ki dney di sease,  per i pher al  

neur opat hy,  hyper t ensi on,  and car di ovascul ar  di sease.   Rosen 

opi nes t hat  Thomas' s hi gh l ead l evel s ar e excl usi vel y der i ved 

f r om i ngest i ng l ead based pi gment s i n pai nt . 4   

                                                 
4  I n t hei r  summar y j udgment  mot i on bel ow,  t he Pi gment  

Manuf act ur er s di d not  seek summar y j udgment  " on t he i ssues of  
whet her  St even Thomas can pr ove t hat  he was i nj ur ed by l ead 
i ngest i on or  t hat  hi s sour ce of  l ead i ngest i on was l ead pai nt .   
These i ssues ar e i n di sput e i n t hi s case.   But  i t  i s  pr eci sel y 
because t hey ar e i n di sput e t hat  [ Col l i ns v.  El i  Li l l y  Co. ,  116 
Wi s.  2d 166,  342 N. W. 2d 37 ( 1984) ]  shoul d be hel d i nappl i cabl e. "   
I n t hei r  cour t  of  appeal s '  br i ef ,  t he Pi gment  Manuf act ur er s 
r ei t er at ed t hat  " [ t ] hei r  mot i on assumed f or  pur poses of  anal ysi s  
t hat  Thomas coul d pr esent  a pr i ma f aci e case demonst r at i ng t hat  
t he Manuf act ur er s sol d l ead pi gment  wi t hout  adequat e war ni ngs;  
i t  f ur t her  assumed t hat  he coul d pr esent  enough evi dence t o 
cr eat e a j ur y quest i on on whet her  hi s c l ai med i nj ur i es wer e 
caused by l ead. "    

The Pi gment  Manuf act ur er s pr emi se one of  t hei r  ar gument s 
agai nst  r ecogni z i ng Col l i ns f or  l ead pi gment  c l ai ms on t he f act  
t hat  l ead poi soni ng coul d occur  f r om one of  any number  of  
sour ces ( s i nce l ead i s ubi qui t ous) .   We set  f or t h t he mat er i al  
f act s t hat  Thomas cl ai ms pr ove t hat  he i ngest ed a l ead pi gment  
manuf act ur ed by t he Pi gment  Manuf act ur er s,  whi t e l ead car bonat e.  
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¶12 Thomas subj ect ed var i ous pai nt  sampl es f r om hi s pr i or  

r esi dences t o chemi cal  anal ysi s .   Rober t  Dr agen,  an el ect r on 

mi cr oscopi st ,  anal yzed t he var i ous pai nt  l ayer s cont ai ned i n t he 

sampl es and pr ov i ded t he el ement al  composi t i on f or  each l ayer .   

Accor di ng t o t hat  anal ysi s,  none of  t he pai nt  l ayer s cont ai ned 

det ect abl e l evel s of  sul f ur  or  chr omi um.   Thus,  accor di ng t o Dr .  

Paul  Mushak,  a t oxi col ogi st  and human heal t h r i sk assessment  

speci al i st ,  t hi s  anal ysi s concl usi vel y r ul es out  l ead sul f at e or  

l ead chr omat e pi gment s.   These pi gment s al ong wi t h whi t e l ead 

car bonat e pi gment s wer e t he essent i al  l ead pi gment s used f or  

r esi dences.   Whi t e l ead car bonat e was t he pr i nci pal  pi gment  

used,  however .   Because l ead sul f at e and l ead chr omat e coul d be 

empi r i cal l y excl uded,  Mushak opi nes t o a r easonabl e degr ee of  

sci ent i f i c  and t echnol ogi cal  cer t ai nt y t hat  t he houses cont ai n 

l ead pai nt  made wi t h whi t e l ead car bonat e pi gment . 5 

                                                                                                                                                             
The di ssent  compl ai ns t hat  Thomas' s f act s ar e i nsuf f i c i ent  

t o est abl i sh t hat  hi s i nj ur i es wer e caused by whi t e l ead 
car bonat e pi gment .   Wi l cox,  J. ,  di ssent i ng,  ¶¶223- 36.   Unl i ke 
t he di ssent ,  we do not  r each t hi s i ssue f or  t hr ee r easons.   
Fi r st ,  f or  pur poses of  t he Pi gment  Manuf act ur er s '  summar y 
j udgment  mot i on,  t hey assumed t hat  Thomas coul d pr ove he 
i ngest ed and was poi soned by l ead pai nt .   Thomas' s c l ai m of  l ead 
poi soni ng was pr emi sed on hi s i ngest i on of  whi t e l ead car bonat e 
pi gment .   The Pi gment  Manuf act ur er s assumed t hat  Thomas coul d 
cr eat e a j ur y quest i on wi t h r egar d t o hi s l ead poi soni ng.   
Second,  t he t r i al  cour t  di d not  pass on t hi s i ssue.   Thi r d,  t he 
i ssue was not  f ul l y  br i ef ed or  ar gued.  

Al t hough we do not  addr ess t he mer i t s of  t he i ssue,  we 
not e,  i nf r a,  t hat  Thomas bear s t he bur den of  pr ovi ng t hat  whi t e 
l ead car bonat e caused hi s i nj ur i es.   See i nf r a I V. C. 2.  

5 Mushak al so i s of  t he opi ni on t hat :  
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¶13 As not ed,  t he houses wher e Thomas al l eges he i ngest ed 

l ead pai nt  wer e bui l t  i n 1900 and 1905.   Dur i ng t hat  per i od,  use 

of  l ead pai nt  f or  r esi dences was common.   Lead pai nt  cont ai ned 

up t o 50 per cent  l ead pi gment  and mai nt ai ned wi despr ead use 

t hr ough t he 1940s.   The use and manuf act ur i ng of  i nt er i or  l ead-

based pai nt s decl i ned dur i ng t he 1950s,  and,  i n 1955,  t he l ead 

i ndust r y vol unt ar i l y  adopt ed a s t andar d of  t he Amer i can Nat i onal  

St andar ds I nst i t ut e t hat  l i mi t ed l ead cont ent  t o a maxi mum of  

                                                                                                                                                             
Whi l e l ead exposur e may qual i t at i vel y and 

pot ent i al l y  ar i se f r om var i ous sour ces of  t he t oxi c 
el ement ,  t he qual i t at i ve and quant i t at i ve nat ur e of  
t he l ead sour ce at  i ssue i n t hi s case,  l ead pai nt ,  i s  
such t hat  ( i )  i t  dwar f s ot her  l ead sour ces i n t er ms of  
l ead concent r at i on and i nt ensi t y of  l ead exposur e and 
( i i )  i t  compr i ses t he l ead sour ce most  act i vel y 
pr ovi di ng l ead exposur e and l ead poi soni ng i n t he 
exposur e set t i ngs at  i ssue her e:   l ead pai nt  pr esent  
i n pr oper t i es occupi ed or  v i s i t ed by St even Thomas.  

Lead pai nt  i s  t he pr i nci pal  sour ce of  l ead f or  
chi l dhood l ead exposur e and associ at ed l ead poi soni ng 
i n hi gh- densi t y,  ur ban ar eas wi t h ol d housi ng t hat  
cont ai ns ol d l ead pai nt  wi t h r el at i vel y hi gh l ead 
cont ent  and i n var yi ng st at es of  det er i or at i on.  

.  .  .  .  

Lead pai nt  exposur es of  ur ban chi l dr en l i v i ng i n 
det er i or at ed ol d housi ng i n t ypi cal  cent r al - c i t y ar eas 
i s al so much mor e r el evant  t o t he case at  i ssue her e 
t han l ead i n ot her  medi a—wat er ,  ai r ,  di et ,  et c.  

.  .  .  .  

One obvi ous r eason why l ead pai nt  pr oduces t he 
most  i nt ense l ead poi soni ng i n chi l dr en i s t he 
r el at i vel y hi gh l ead cont ent  i n t hat  medi um.   A 50% 
l ead cont ent  i n t he ear l y l ead pai nt s was not  
uncommon.  
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one per cent  i n pai nt s i nt ended f or  chi l dr en' s t oys,  f ur ni t ur e,  

and i nt er i or  sur f aces.   However ,  l ead pai nt  f or  i nt er i or s 

cont i nued t o be avai l abl e unt i l  t he 1970s.    

¶14 As of  December  31,  1972,  l ead pai nt  f or  i nt er i or  and 

ext er i or  househol d use cont ai ni ng mor e t han 0. 5 per cent  l ead of  

i t s  t ot al  wei ght  was banned f r om i nt er st at e commer ce.   16 

C. F. R.  § 1500. 17( a) ( 6) ( i ) ( B)  ( 2005) .   I n 1978,  t he ban was 

expanded t o r esi dent i al  use of  pai nt  cont ai ni ng mor e t han 0. 06 

per cent  l ead by wei ght .   16 C. F. R.  § 1303. 2( 2)  ( 2005) ;  16 

C. F. R.  § 1303. 4 ( 2005) .   I n 1980,  Wi sconsi n banned t he use of  

l ead pai nt .   Wi s.  St at .  § 254. 12 ( 2003- 04) ; 6 Ant waun A.  v.  

Her i t age Mut .  I ns.  Co. ,  228 Wi s.  2d 44,  61,  596 N. W. 2d 456 

( 1999) .    

¶15 On December  4,  1996,  pr i or  t o commenci ng t he act i on 

t hat  i s t he subj ect  of  t hi s appeal ,  Thomas set t l ed wi t h Fi r e 

I nsur ance Exchange,  t he i nsur er  f or  t he l andl or d of  2652 Nor t h 

37t h St r eet ,  on a Pi er r i nger 7 basi s f or  $62, 652. 55.   On Sept ember  

10,  1999,  Thomas commenced t he under l y i ng act i on agai nst  hi s  

r emai ni ng t wo l andl or ds and t hei r  i nsur er s and t he Pi gment  

Manuf act ur er s f or  t he i nj ur i es he r ecei ved f r om l ead poi soni ng.   

As t o hi s l andl or ds,  Thomas al l eged t hat  t hey negl i gent l y 

mai nt ai ned t he pr emi ses wi t h r espect  t o l ead pai nt .   As t o t he 

Pi gment  Manuf act ur er s,  Thomas al l eged t hat  t hey wer e l i abl e f or  

                                                 
6 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-

04 ver si on unl ess ot her wi se i ndi cat ed.  

7 Pi er r i nger  v.  Hoger ,  21 Wi s.  2d 182,  124 N. W. 2d 106 
( 1963) .    
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hi s i nj ur i es on t he basi s of ,  among ot her  c l ai ms,  st r i ct  

l i abi l i t y ,  negl i gence,  c i v i l  conspi r acy,  and ent er pr i se 

l i abi l i t y .  

¶16 On June 26,  2000,  t he Mi l waukee Count y Ci r cui t  Cour t ,  

Honor abl e Pat r i c i a D.  McMahon,  di smi ssed St at e Far m I nsur ance 

Co. ,  t he i nsur er  f or  t he l andl or d at  4736 Nor t h 37t h St r eet ,  

based on a pol l ut i on excl usi on i n i t s pol i cy. 8  Thomas 

subsequent l y abandoned hi s c l ai ms agai nst  t hat  l andl or d.   On 

August  8,  2002,  Thomas set t l ed hi s c l ai m wi t h Ger mant own Mut ual  

I nsur ance,  t he i nsur er  f or  t he l andl or d of  2654 Nor t h 25t h 

St r eet ,  on a Pi er r i nger  basi s f or  $261, 520.   Thus,  t he onl y 

r emai ni ng def endant s wer e t he Pi gment  Manuf act ur er s.  

¶17 Al t hough al l  of  t he Pi gment  Manuf act ur er s or  t hei r  

pr edecessor s- i n- i nt er est s9 manuf act ur ed whi t e l ead car bonat e at  

                                                 
8 See Peace v.  Nor t hwest er n Nat ' l  I ns.  Co. ,  228 Wi s.  2d 106,  

130,  596 N. W. 2d 429 ( 1999)  ( pol l ut i on excl usi on cl ause bar s 
cover age f or  bodi l y i nj ur y st emmi ng f r om i ngest i on of  l ead 
pai nt ) .    

9 As al l eged i n Thomas' s compl ai nt ,  t he Pi gment  
Manuf act ur er s pr edecessor s- i n- i nt er est  ar e as f ol l ows:  

Amer i can Cyanami d i s t he successor - i n- i nt er est  t o t he John 
R.  MacGr egor  Co.  and t he MacGr egor  Lead Company.  

At l ant i c Ri chf i el d Company i s t he successor - i n- i nt er est  t o 
I nt er nat i onal  Smel t i ng and Ref i ni ng Company and Anaconda Lead 
Pr oduct s Company.  

E. I .  DuPont  De Nemour s and Company has no pr edecessor - i n-
i nt er est .  

Congr a Gr ocer y Pr oduct s Company i s a successor - i n- i nt er est  
t o W. P.  Ful l er  Company,  t he W. P.  Ful l er  Pai nt  Company and WPF,  
I nc.  
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var i ous t i mes dur i ng t he exi st ence of  Thomas' s pr i or  r esi dences,  

Thomas conceded t hat  he cannot  i dent i f y t he speci f i c  pi gment  

manuf act ur er  t hat  pr oduced t he whi t e l ead car bonat e he i ngest ed.   

The Pi gment  Manuf act ur er s moved f or  summar y j udgment ,  ar gui ng,  

as r el evant  her e,  t hat  Thomas coul d not  pr ove causat i on i n f act  

or  pr oxi mat e cause;  Col l i ns shoul d not  be ext ended as Thomas 

al r eady obt ai ned a r emedy f r om hi s l andl or ds;  Col l i ns shoul d not  

be ext ended out si de t he uni que ci r cumst ances of  

di et hyl st i l best r ol  ( DES) ;  and t hat  Thomas' s c i v i l  conspi r acy and 

ent er pr i se l i abi l i t y  c l ai ms wer e def i c i ent .   The Mi l waukee 

Count y Ci r cui t  Cour t ,  Honor abl e Ti mot hy G.  Dugan,  gr ant ed t he 

mot i on.  

¶18 The ci r cui t  cour t  concl uded t hat  t he DES f act  

s i t uat i on i n Col l i ns was t oo di f f er ent  f r om t he ci r cumst ances of  

Thomas' s l ead pai nt  c l ai ms.   Fi r st ,  t he c i r cui t  cour t  concl uded 

t hat  unl i ke t he s i t uat i on i n Col l i ns,  wher e t he pl ai nt i f f  was 

r emedi l ess wi t hout  t he r i sk- cont r i but i on t heor y,  Thomas had a 

r emedy agai nst  t he negl i gent  l andl or ds.   Second,  t he c i r cui t  

cour t  not ed t hat  Col l i ns concer ned a ni ne- mont h wi ndow dur i ng 

whi ch an expect ant  mot her  consumed DES,  wher eas her e,  s i nce t he 

houses Thomas l i ved i n wer e const r uct ed i n 1900 and 1905,  t he 

l ead pai nt  coul d have been appl i ed anyt i me dur i ng what  was 

appr oachi ng a one hundr ed year  t i me span.   The cour t  concl uded 

                                                                                                                                                             
NL I ndust r i es,  I nc.  was f or mer l y known as t he Nat i onal  Lead 

Company.  

SCM Chemi cal s i s t he successor - i n- i nt er est  t o The Gl i dden 
Company.  
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t he Pi gment  Manuf act ur er s had no r eal  def ense,  unl i ke i n 

Col l i ns.   Thi r d,  t he c i r cui t  cour t  det er mi ned t hat  DES pr oduced 

a r ar e f or m of  cancer ,  wher eas l ead poi soni ng coul d be caused by 

any number  of  l ead pr oduct s and t hus di d not  pr oduce a 

" s i gnat ur e i nj ur y. "   Four t h,  t he c i r cui t  cour t  concl uded t hat  

al l  DES was i dent i cal ,  wher eas t her e wer e di f f er ent  f or ms of  

l ead pi gment s t hat  wer e used i n var yi ng amount s by pai nt  

manuf act ur er s.   Fi f t h,  unl i ke DES manuf act ur er s,  t he c i r cui t  

cour t  not ed t hat  t he Pi gment  Manuf act ur er s wer e not  i n excl usi ve 

cont r ol  of  t he r i sks i nvol ved as t hey di d not  make t he f i ni shed 

pai nt  pr oduct  or  ensur e t hat  t he pr oduct  was pr oper l y mai nt ai ned 

i n homes.   

¶19 The ci r cui t  cour t  t hen concl uded t hat  Thomas' s c i v i l  

conspi r acy c l ai m f ai l ed because he coul d not  pr ove an under l y i ng 

t or t .   Fur t her ,  t he c i r cui t  cour t  det er mi ned t hat  Thomas di d not  

pr esent  c l ear  evi dence of  an agr eement  bet ween t he Pi gment  

Manuf act ur er s t o accompl i sh an unl awf ul  pur pose.   Fi nal l y,  t he 

c i r cui t  cour t  al so det er mi ned t hat  t he ent er pr i se l i abi l i t y  was 

not  avai l abl e,  as t her e was no i ndust r y st andar d f or  whi t e l ead 

car bonat e pi gment .    

¶20 Thomas appeal ed,  and t he cour t  of  appeal s af f i r med.   

Thomas v.  Mal l et t ,  2004 WI  App 131,  ¶7,  275 Wi s.  2d 377,  685 

N. W. 2d 791.    

¶21 The cour t  of  appeal s agr eed wi t h Thomas t hat  hi s  case 

had many char act er i st i cs i n common wi t h Col l i ns,  wr i t i ng:  

As Thomas poi nt s out  i n hi s ext ensi ve 
submi ssi ons,  and,  f or  t he pur poses of  t hi s appeal ,  
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assumi ng t hei r  ver i t y,  t hi s case and Col l i ns shar e,  
f or  many of  t he same r easons,  t he i nabi l i t y  of  t he 
pl ai nt i f f  t o i dent i f y t hose who made and sol d t he 
speci f i c  subst ance al l eged t o have caused i nj ur y.   
Thus,  i n bot h Col l i ns and her e t he subst ances pr oduced 
or  sol d by one company ar e,  as mat er i al  t o t he 
possi bi l i t y  of  t r aci ng t he manuf act ur er  or  sel l er ,  
essent i al l y  t he same as t hat  pr oduced or  sol d by t he 
ot her s.  .  .  .   Addi t i onal l y,  bot h t he 
di et hyl st i l best r ol  al l eged t o have caused t he 
pl ai nt i f f ' s  vagi nal  cancer  i n Col l i ns,  and t he whi t e 
l ead car bonat e al l eged t o have caused Thomas' s 
neur ol ogi cal  di sor der s wer e made and sol d by many 
compani es l ong bef or e t he i nj ur y,  maki ng i t  i mpossi bl e 
t o t r ace speci f i c  manuf act ur er s  or  sel l er s t o t he 
par t i cul ar  i nj ur y- causi ng pr oduct .  

I d. ,  ¶4.  

 ¶22 These si mi l ar i t i es asi de,  however ,  t he cour t  of  

appeal s r ead Col l i ns as f ashi oni ng t he r i sk- cont r i but i on t heor y 

f or  s i t uat i ons wher e a pl ai nt i f f  i s  wi t hout  any r emedy 

what soever .   I d. ,  ¶5.   Because Thomas al r eady had an exi st i ng 

r i ght  agai nst  hi s l andl or ds,  t he cour t  of  appeal s det er mi ned 

t hat  r ecogni z i ng Col l i ns '  r i sk- cont r i but i on t heor y f or  whi t e 

l ead car bonat e was unnecessar y.   I d. ,  ¶7.    

 ¶23 Regar di ng Thomas' s c i v i l  conspi r acy c l ai m,  t he cour t  

of  appeal s agr eed t hat  he pr esent ed suf f i c i ent  evi dence t o 

cr eat e a genui ne i ssue of  mat er i al  f act  as t o whet her  t he 

Pi gment  Manuf act ur er s act ed i n concer t  t o at  l east  mi ni mi ze t he 

danger s of  whi t e l ead car bonat e.   I d. ,  ¶9.   However ,  t he cour t  

of  appeal s det er mi ned t hat  Thomas di d not  est abl i sh t hat  t he 

concer t ed act i on was a subst ant i al  f act or  i n pr oduci ng hi s 

i nj ur i es.   I d. ,  ¶¶9- 13.   Speci f i cal l y,  t he cour t  of  appeal s 

concl uded t hat  Thomas had not  shown t hat  t he conspi r acy was a 
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subst ant i al  f act or  t hat  cont r i but ed t o ei t her  t he use of  l ead-

based pai nt  or  i t s  f aul t y mai nt enance.   I d. ,  ¶13.   

 ¶24 Fi nal l y,  t he cour t  of  appeal s r ej ect ed Thomas' s 

ent er pr i se l i abi l i t y  t heor y f or  t wo r easons:   f i r st ,  Thomas di d 

not  pr oduce any evi dence t hat  whi t e l ead car bonat e ei t her  was 

negl i gent l y made or  danger ousl y def ect i ve i f  t he l ead pai nt  was 

pr oper l y appl i ed and mai nt ai ned,  i d. ,  ¶17;  and second,  t her e was 

no need t o al l ow Thomas t o sue on an ent er pr i se l i abi l i t y  t heor y 

as he al r eady had a r emedy at  l aw f or  hi s i nj ur i es agai nst  t he 

l andl or ds,  i d. ,  ¶18.  

 ¶25 Thomas seeks r evi ew.  

I I  

¶26 As not ed,  t hi s case i s bef or e us on summar y j udgment .   

We r evi ew summar y j udgment s i ndependent l y,  appl y i ng t he same 

met hodol ogy as t he c i r cui t  cour t s.   Mayber r y v.  Vol kswagen of  

Am. ,  I nc. ,  2005 WI  13,  ¶15,  278 Wi s.  2d 39,  692 N. W. 2d 226;  

Gr een Spr i ng Far ms v.  Ker st en,  136 Wi s.  2d 304,  315,  401 N. W. 2d 

816 ( 1987) .   Summar y j udgment  must  be ent er ed " i f  t he pl eadi ngs,  

deposi t i ons,  answer s t o i nt er r ogat or i es,  and admi ssi ons on f i l e,  

t oget her  wi t h t he af f i davi t s,  i f  any,  show t hat  t her e i s no 

genui ne i ssue as t o any mat er i al  f act  and t hat  t he movi ng par t y 

i s ent i t l ed t o a j udgment  as a mat t er  of  l aw. "   Wi s.  St at .  § 

802. 08( 2) .   Al l  r easonabl e i nf er ences dr awn f r om t he under l y i ng 

f act s must  be v i ewed i n t he l i ght  most  f avor abl e t o t he non-

movi ng par t y.   Gr ams v.  Boss,  97 Wi s.  2d 332,  338- 39,  294 N. W. 2d 

473 ( 1980) .    
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I I I  

 ¶27 A pr obl em f aci ng Thomas,  who al l eges t hat  he was 

i nj ur ed by whi t e l ead car bonat e pi gment ,  i s  t hat  he i s unabl e t o 

i dent i f y t he pr eci se pr oducer  of  t he whi t e l ead car bonat e 

pi gment  he i ngest ed at  hi s pr i or  r esi dences due t o t he gener i c 

nat ur e of  t he pi gment ,  t he number  of  pr oducer s,  t he l ack of  

per t i nent  r ecor ds,  and t he passage of  t i me.   See Col l i ns,  116 

Wi s.  2d at  177.   Some cour t s have si mpl y deni ed ext ensi on of  

mar ket - shar e l i abi l i t y  under  t hese ci r cumst ances and t hus deni ed 

l ead pi gment  pl ai nt i f f s r ecover y. 10  However ,  t he quest i on 

pr esent ed i s whet her  Col l i ns '  r i sk- cont r i but i on t heor y shoul d be 

ext ended t o whi t e l ead car bonat e c l ai ms.   We agr ee t hat  i t  

shoul d.  

¶28 The f ol l owi ng backdr op pr ovi des t he r el evant  cont ext  

f or  det er mi ni ng whet her  Col l i ns '  r i sk- cont r i but i on t heor y shoul d 

                                                 
10 See,  e. g. ,  Sant i ago v.  Sher wi n Wi l l i ams Co. ,  3 F. 3d 546,  

550- 51 ( 1st  Ci r .  1993)  ( decl i ni ng t o ext end mar ket - shar e 
l i abi l i t y  because pl ai nt i f f  coul d not  est abl i sh t he mar ket ;  
pi gment  manuf act ur er s may not  have been i n t he mar ket  dur i ng t he 
r el evant  t i me;  pl ai nt i f f  coul d not  est abl i sh t hat  por t i on of  
damages whi ch i s r epr esent ed by t he pi gment  manuf act ur er s) ;  
Br enner  v.  Amer i can Cyanami d Co. ,  699 N. Y. S. 2d 848,  852- 53 ( N. Y.  
App.  Di v.  1999)  ( decl i ni ng t o ext end mar ket - shar e l i abi l i t y  
because pl ai nt i f f s coul d not  est abl i sh t he nat i onal  mar ket  or  
when t he pai nt  was appl i ed;  whi t e l ead car bonat e was not  
f ungi bl e as i t  was not  chemi cal l y i dent i cal  or  uni f or ml y mi xed 
i n pai nt s and di d not  pr oduce a s i gnat ur e i nj ur y;  pi gment  
manuf act ur er s not  i n excl usi ve cont r ol  of  r i sk) ;  Ski pwor t h v.  
Lead I ndust r i es Ass' n,  I nc. ,  690 A. 2d 169,  173 ( Pa.  1996)  
( decl i ni ng t o ext end mar ket - shar e l i abi l i t y  because pl ai nt i f f  
coul d not  pi npoi nt  when dur i ng t he house' s 100- year - per i od l ead 
pai nt  was appl i ed and because uncont r over t ed evi dence i n r ecor d 
showed i t  was not  f ungi bl e) .   



No.  2003AP1528   

 

15 
 

be r ecogni zed f or  whi t e l ead car bonat e c l ai ms. 11  I t  i s  by no 

means a compl et e di scussi on of  t he hi st or y of  whi t e l ead 

car bonat e,  but  r at her  i s assembl ed pur suant  t o our  st andar d of  

r evi ew t hat  t he f act s ar e t o be const r ued i n t he l i ght  most  

f avor abl e t o Thomas as t he nonmovi ng par t y. 12  See Gr ams,  97 

Wi s.  2d at  339.  

A.   The Pr obl em of  Lead Poi soni ng f r om Lead- Based Pai nt s.    

¶29 Accor di ng t o t he Cent er  f or  Di sease Cont r ol ' s  

( " CDC' s" )  Pr event i ng Lead Poi soni ng i n Young Chi l dr en,  1 ( Oct .  

1991)  ( her ei naf t er  " Pr event i ng Lead Poi soni ng" ) ,  i t  i s  wel l -

r ecogni zed t hat  gi ven chi l dr en' s r api dl y devel opi ng ner vous 

syst ems,  " [ c] hi l dr en ar e par t i cul ar l y suscept i bl e t o l ead' s 

t oxi c ef f ect s. "   I d.   Because t he human body cannot  

di f f er ent i at e bet ween l ead and cal c i um,  af t er  l ead has r emai ned 

i n t he bl oodst r eam f or  a f ew weeks,  i t  i s  t hen absor bed i nt o 

bones,  wher e i t  can col l ect  f or  a l i f et i me.   EPA,  Lead I n Your  

Home:  A Par ent ' s Ref er ence Gui de,  4 ( June 1998) .   Once l ead 

ent er s t he chi l d' s syst em,  mor e l ead i s absor bed t han woul d be 

i n adul t s.   Pr event i ng Lead Poi soni ng,  11.  

                                                 
11 Thi s f act ual  backgr ound i s pr esent ed t o i l l umi nat e t he 

magni t ude of  t he r i sk of  i nj ur y cr eat ed by t he Pi gment  
Manuf act ur er s or  t hei r  pr edecessor s i n i nt er est s .   Cr eat i on of  
t he r i sk of  i nj ur y was one of  t he cent r al  pol i c i es r el i ed upon 
by Col l i ns f or  f ashi oni ng Wi sconsi n' s r i sk- cont r i but i on t heor y.   
See Col l i ns,  116 Wi s.  2d at  191.  

12 As pr evi ousl y not ed,  we once agai n r ecogni ze t hat  t her e 
ar e compet i ng f act s and i nf er ences t hat  coul d be dr awn wi t h 
r espect  t o t he Pi gment  Manuf act ur er s '  cul pabi l i t y  r egar di ng t he 
manuf act ur e and pr omot i on of  whi t e l ead car bonat e.  
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¶30 Chi l dr en " ar e mor e exposed t o l ead t han ol der  gr oups 

because t hei r  nor mal  hand- t o- mout h act i v i t i es may i nt r oduce many 

nonf ood i t ems i nt o t hei r  gast r oi nt est i nal  t r act . "   I d.   The CDC 

not ed t hat  " [ p] i ca,  t he r epeat ed i ngest i on of  nonf ood 

subst ances,  has been i mpl i cat ed i n cases of  l ead poi soni ng;  

however ,  a chi l d does not  have t o eat  pai nt  chi ps t o become 

poi soned. "   I d. ,  18.   I t  i s  mor e common f or  chi l dr en t o i ngest  

dust  and soi l  cont ami nat ed wi t h l ead f r om pai nt  t hat  ei t her  has 

f l aked or  chal ked as i t  aged or  has been ot her wi se di st ur bed 

dur i ng home mai nt enance or  r enovat i on.   I d. ,  18.   " Thi s l ead-

cont ami nat ed house dust ,  i ngest ed vi a nor mal  r epet i t i ve hand- t o-

mout h act i v i t y,  i s  now r ecogni zed as a maj or  cont r i but or  t o t he 

t ot al  body bur den of  l ead i n chi l dr en. "   I d. ,  18.   Thus,  

" [ b] ecause of  t he cr i t i cal  r ol e of  dust  as an exposur e pat hway,  

chi l dr en l i v i ng i n sub- st andar d housi ng and i n homes under goi ng 

r enovat i on ar e at  par t i cul ar  r i sk f or  l ead poi soni ng. "   I d. ,  18.  

¶31 The consequences of  chi l d l ead poi soni ng ar e wel l  

document ed.   Accor di ng t o t he CDC:  

Ver y sever e l ead exposur e i n chi l dr en ( bl ood l ead 
l evel s >80 µg/ dL)  can cause coma,  convul s i ons,  and 
even deat h.   Lower  l evel s cause adver se ef f ect s on t he 
cent r al  ner vous syst em,  k i dney,  and hemat opoi et i c 
syst em.   Bl ood l ead l evel s as l ow as 10µg/ dL,  whi ch do 
not  cause di st i nct i ve sympt oms,  ar e associ at ed wi t h 
decr eased i nt el l i gence and i mpai r ed neur obehavi or al  
devel opment s.  

I d. ,  9.   The CDC al so st at es t hat  " t he wei ght  of  t he evi dence 

cl ear l y suppor t s t he hypot hesi s  t hat  decr ement s i n chi l dr en' s 
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cogni t i on ar e evi dent  at  bl ood l ead l evel s wel l  bel ow 25 µg/ dL. "   

I d.  

¶32 Al t hough l ead can or i gi nat e f r om many di f f er ent  

mat er i al s,  such as f ood,  soi l ,  wat er ,  or  ai r ,  l ead pai nt  i s  t he 

pr i mar y cul pr i t .   The CDC concl uded t hat  " [ l ] ead- based pai nt  i s  

t he most  common sour ce of  hi gh- dose l ead poi soni ng. "   I d. ,  65.   

" Numer ous st udi es have est abl i shed t hat  t he r i sk of  l ead 

poi soni ng i s r el at ed t o t he pr esence of  l ead- based pai nt  and t o 

t he condi t i on of  such pai nt . "   I d. ,  18.   As t he Uni t ed St at es 

Depar t ment  of  Heal t h and Human Ser vi ces det er mi ned i n 

Toxi col ogi cal  Pr of i l e f or  Lead,  407 ( Jul y 1999) :  

[ T] he most  common sour ce of  l ead exposur e f or  chi l dr en 
i s l ead- based pai nt  t hat  has det er i or at ed i nt o pai nt  
chi ps and l ead dust s and t hat  t he most  common sour ces 
of  l ead exposur e f or  adul t s ar e occupat i onal .   

Si mi l ar l y,  i n 1990,  t he Food and Dr ug Admi ni st r at i on est i mat ed 

t hat  " t oddl er s ( 2- year - ol ds)  r ecei ved 16% of  t hei r  t ot al  l ead 

exposur e f r om f ood  .  .  .  1% f r om soi l ,  7% f r om wat er ,  and 75% 

f r om dust . "   I d.  at  415.   

¶33 Lead poi soni ng di spr opor t i onat el y af f ect s l ower -

i ncome,  i nner - c i t y popul at i ons.   The Nat i onal  Heal t h and 

Nut r i t i on Exami nat i on Sur vey ( NHANES I I I )  ( conduct ed f r om 

Oct ober  1991 t o Sept ember  1994)  i ndi cat ed t hat  BPb l evel s among 

chi l dr en aged 1- 5 year s " wer e mor e l i kel y t o be el evat ed among 

t hose who wer e poor ,  non- Hi spani c,  bl ack,  l i v i ng i n l ar ge 

met r opol i t an ar eas,  or  l i v i ng i n ol der  housi ng ( wi t h pot ent i al  

exposur e t o l ead f r om l ead- based pai nt ) . "   I d.   The di f f er ences 

i n housi ng condi t i ons and exposur es t o l ead- cont ai ni ng house 
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dust  " appear  t o cont r i but e t o t he r aci al  di f f er ences i n ur ban 

chi l dr en' s [ BPb]  l evel s. "   I d. ,  417.    

 ¶34 Appr oxi mat el y 3 mi l l i on t ons of  l ead r emai n i n an 

est i mat ed 57 mi l l i on occupi ed pr i vat e housi ng uni t s bui l t  bef or e 

1980.   Pr event i ng Lead Poi soni ng,  18.   Of  t hose uni t s,  3. 8 

mi l l i on cont ai n chi l dr en and det er i or at ed l ead pai nt .   I d.   

Al t hough l ead pai nt  i s  t ypi cal l y f ound on ki t chen and bat hr oom 

wal l s,  i t  i s  al so commonl y f ound on door s,  wi ndows,  and wood 

t r i m i n pr e- 1950s homes.   I d. ,  19.    

¶35 As ment i oned,  t he r i sk of  l ead poi soni ng i s i ncr eased 

when t he pai nt  i t sel f ,  or  under l y i ng sur f ace on whi ch i t  i s  

pai nt ed,  has det er i or at ed.   I d.   Lead pai nt  on wi ndows i s 

par t i cul ar l y concer ni ng " because i t  i s  abr aded i nt o dust  by t he 

r epeat ed openi ng and cl osi ng of  t hese wi ndows. "   I d.   However ,  

even i f  i t  i s  i nt act ,  t he r i sk of  l ead poi soni ng i s gr eat er  i f  

t he l ead pai nt  i s  l ocat ed on sur f aces accessi bl e t o chi l dr en.   

I d.    

B.   Lead Pai nt  and Whi t e Lead Car bonat e Pi gment .  

¶36 Pai nt  i s  compr i sed of  t wo maj or  component s:   t he 

pi gment ,  whi ch pr ovi des hi di ng power  and pr ot ect s t he sur f ace,  

and t he vehi c l e,  whi ch al l ows t he pi gment  t o be spr ead and 

adher ed t o a sur f ace.   I n t he f i r st  par t  of  t he 20t h cent ur y,  

t her e wer e many di f f er ent  t ypes of  pi gment ,  l ead and non- l ead 
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based. 13  Gener al l y,  pai nt  manuf act ur er s deci ded what  pi gment s 

and amount s of  pi gment s t o use when f or mul at i ng t hei r  pai nt s.   

Many of  t he Pi gment  Manuf act ur er s al so pr oduced r eady- mi xed 

l ead- based pai nt .  

¶37 The pr edomi nant  l ead pi gment  t hat  was manuf act ur ed and 

i nt egr at ed i nt o pai nt  was whi t e l ead car bonat e.   Whi t e l ead 

car bonat e was t he f i r st  chemi cal  pr oduced commer ci al l y i n t hi s  

count r y.   That  pi gment  was i ni t i al l y  f avor ed because when used 

al one i t  was t he most  dur abl e and easy t o appl y.   I t  was al so 

bel i eved t o be a mi l dewci de. 14  Al l  of  t he Pi gment  Manuf act ur er s,  

or  t hei r  pr edecessor s- i n- i nt er est s,  pr oduced t hi s pi gment  at  

var yi ng t i mes si nce t he houses i n whi ch Thomas r esi ded wer e 

const r uct ed i n 1900 and 1905.  

¶38 Whi t e l ead car bonat e coul d be compr i sed of  any of  

t hr ee di f f er ent  chemi cal  compounds.   Basi c l ead car bonat e had 

t wo chemi cal  composi t i ons,  4PbCO32Pb( OH) 2PbO and 2PbCO3Pb( OH) 2.   

Fr ee nor mal  l ead car bonat e' s chemi cal  composi t i on was PbCO3.   

Basi c l ead car bonat e was t he over whel mi ng f or m of  l ead pi gment  

used i n pai nt .  

¶39 I n addi t i on t o havi ng di f f er ent  chemi cal  composi t i ons,  

t he physi cal  pr oper t i es of  whi t e l ead car bonat e var i ed.   These 

                                                 
13 Exampl es of  ot her  l ead pi gment s i ncl ude basi c l ead 

sul f at e,  r ed l ead,  chr ome yel l ow,  bl ue l ead,  l ead chr omat es,  
l eaded zi nc oxi des,  l ead si l i cat es,  l ead t i t anat es,  l i t har ge and 
mol ybdat e or ange.   Exampl es of  non- l ead pi gment s i ncl ude 
l i t hopone,  t i t ani um di oxi de,  l at ex,  wat er - based and al kyd r esi n.  

14 Pai nt er s al so appar ent l y bel i eved t hat  t her e was no 
subst i t ut e f or  whi t e l ead car bonat e.  
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var i ances i ncl uded di f f er ent  speci f i c  gr avi t y, 15 bul k i ng val ues,  

oi l  absor pt i on,  hi di ng power ,  and par t i c l e s i ze and shape. 16  

Pi gment  Manuf act ur er s al so di st i ngui shed bet ween gr ades of  l ead 

car bonat e and appar ent l y pr omot ed each f or  di f f er ent  pur poses.   

¶40 Thomas' s t oxi col ogi st  exper t ,  Mushak,  opi nes t hat  t he 

t oxi col ogi cal  ef f ect s of  whi t e l ead car bonat e r emai n t he same 

not wi t hst andi ng t he f or mul ar y di f f er ences bet ween t he whi t e l ead 

car bonat e pi gment s.   Mushak st at es t hat  t her e i s l i t t l e 

r el at i onshi p bet ween chemi cal  di ver si t y and t he 

" bi oavai l abi l i t y"  of  t he l ead,  whi ch r ef er s t o t he l ead upt ake 

or  l ead absor pt i on i nt o t he human body.    Mushak expl ai ns t hat  

" [ t ] he r easons why one cannot  aut omat i cal l y equat e di f f er ences 

i n chemi cal  composi t i on wi t h di f f er ences i n bi oavai l abi l i t y  i s  

because bi oavai l abi l i t y  oper at es v i a a set  of  bi ol ogi cal ,  

bi ochemi cal  and physi co- chemi cal  pr ocesses t hat  wi l l  of t en 

r ender  st ar t i ng f or ms of  l ead i n pi gment s i ndi s t i ngui shabl e i n 

t oxi coki net i c t er ms. " 17  Based on obser vat i onal  evi dence ( whi ch 
                                                 

15 Accor di ng t o t he Lead I ndust r y Associ at i on' s ( LI A)  
publ i cat i on Lead I n Moder n I ndust r y,  t he speci f i c  gr avi t y f or  
l ead car bonat e i s 6. 6,  f or  basi c l ead car bonat e i s 6. 14.     Al so 
accor di ng t o t hat  publ i cat i on,  t he mol ecul ar  wei ght  of  l ead 
car bonat e i s 267. 22,  whi l e t he wei ght  of  basi c l ead car bonat e 
2PbCO3Pb( OH) 2 i s  775. 67 and of  4PbCO32Pb( OH) 2PbO i s 1774. 55.     
Accor di ng t o t hat  publ i cat i on,  onl y basi c l ead car bonat e 
4PbCO3Pb( OH) 2PbO was used f or  pai nt  pi gment .    

16  Gener al l y,  nor mal  l ead car bonat e par t i c l e s i ze was 
usual l y l ar ger  t han t he basi c l ead car bonat e par t i c l es.    

17 Accor di ng t o Mushak,  " t oxi coki net i cs"  descr i bes pr ocesses 
of  upt ake of  l ead,  di st r i but i on of  absor bed l ead wi t hi n t he 
body,  r et ent i on of  some f r act i on of  t hat  l ead,  and subsequent  
excr et i on of  t hat  l ead.   
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Mushak char act er i zes as " t he huge body of  t oxi col ogi cal  

l i t er at ur e showi ng t hat  l ead pai nt  poi soni ng i s per vasi ve and 

r at her  uni f or ml y i nt ense as t o t he sever i t y of  exposur es" )  and 

l abor at or y evi dence,  Mushak concl udes t hat  t her e i s no basi s t o 

concl ude t hat  f or mul ar y changes among whi t e l ead car bonat es 

af f ect  t he bi oavai l abi l i t y  of  t he l ead.  

C.   Knowl edge of  t he Toxi c i t y of  Lead Pi gment s 

¶41 I n 1848,  Samuel  L.  Dana,  an Amer i can doct or ,  

t r ansl at ed t he f i r st  compl et e c l i ni cal  descr i pt i on of  l ead 

poi soni ng based on over  1, 000 cases,  wr i t t en by Tanquer el  des 

Pl anches of  Fr ance i n 1839.   Pl anches'  wor k obt ai ned pr eemi nent  

st at us and was a l eadi ng aut hor i t y on t he danger s of  l ead 

t hr ough at  l east  t he 1920s.   That  t r eat i se r ecogni zed t he 

danger s of  r epeat ed i nhal at i on of  smal l  quant i t i es of  l ead.  

¶42 By t he t ur n of  t he 20t h cent ur y,  i t  was wel l -

r ecogni zed t hat  cont r ol l i ng l ead dust  coul d s i gni f i cant l y r educe 

l ead poi soni ng,  al t hough t he r ecogni t i on was i ni t i al l y  l i mi t ed 

t o i ndust r i al  set t i ngs.   Eur opean count r i es had acknowl edged t he 

har m of  l ead dust ,  and by 1910,  Ger many,  Engl and,  and Fr ance 

wer e al r eady r egul at i ng l ead i ndust r i es t o pr ot ect  t hei r  wor ker s 

f r om l ead dust  and f umes.   That  same year ,  i n t he Uni t ed St at es 

at  a meet i ng of  t he Super i nt endent s of  t he Nat i onal  Lead 

Company,  Dr .  Al i ce Hami l t on,  M. D. ,  t he f ounder  of  i ndust r i al  

hygi ene,  appl auded t hese count r i es '  ef f or t s and det ai l ed t he 
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advanced pr ot ect i ons Eur opean wor ker s enj oyed. 18  Gi ven t he 

dwi ndl i ng number s of  l ead poi soni ng i n t hose Eur opean count r i es 

t hat  passed r egul at or y l egi s l at i on,  Hami l t on cal l ed on Amer i can 

i ndust r i es t o r ef or m t hei r  pr act i ces t o mi mi c t hei r  Eur opean 

count er par t s.   Above al l ,  she ar gued,  t he f i r st  st ep was t o 

abol i sh,  or  at  l east  r educe t o t he gr eat est  ext ent  possi bl e,  

l ead dust .  

¶43 Consi st ent  wi t h Hami l t on' s assessment ,  Nat i onal  Lead 

r epor t ed t o i t s st ockhol der s i n 1912 t hat  " [ i ] n t he manuf act ur e 

of  t he var i ous pr oduct s of  Lead,  t her e ar e t wo sour ces of  danger  

t o t he heal t h of  wor kmen t her ei n empl oyed;  vi z. ,  t he f umes 

ar i s i ng f r om t he smel t i ng or  mel t i ng of  met al l i c  l ead,  and t he 

dust  ar i s i ng i n t he pr ocess of  maki ng whi t e l ead and l ead 

oxi des. "  Seven year s l at er ,  i n 1919,  t he Chai r man of  Nat i onal  

Lead Company' s Manuf act ur i ng Commi t t ee descr i bed t hat  " [ t ] he 

pr i me obj ect "  f or  saf el y handl i ng whi t e l ead and ot her  l ead dust  

was " t o keep l ead dust  out  of  t he nose and mout h of  t he wor ker . "  

¶44 Ot her  t han manuf act ur i ng,  Hami l t on al so moni t or ed t r ade 

pai nt er s.   I n 1913,  at  t he I nt er nat i onal  Congr ess of  Mast er  

Pai nt er s,  Hami l t on suggest ed t hat  pai nt er s not  use whi t e l ead 

pai nt s f or  i nt er i or  wor k. 19  Her  suggest i on was not  gener al l y  

                                                 
18 Dr .  Hami l t on speci al i zed i n saf et y i ssues i nvol v i ng t he 

l ead i ndust r i es and bel i eved t hat  much i mpr ovement  needed t o be 
made.    

19 I n 1909,  Fr ance banned t he use of  l ead pai nt  f or  i nt er i or  
or  ext er i or  pai nt i ng af t er  Jul y 20,  1914.   Al so i n 1909,  Bel gi um 
pr ohi bi t ed t he sal e and use of  dr y whi t e l ead,  and Aust r i a 
pr ohi bi t ed t he use of  whi t e l ead f or  i nt er i or  use i n houses.  
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f ol l owed,  and,  i n 1919,  she l ament ed t hat  pai nt i ng was " t he most  

not or i ous of  t he l ead t r ades"  as " pai nt er s make up t he l ar ge 

maj or i t y of  t he cases of  l ead poi soni ng. "   Asi de f r om smear ed 

pai nt  pr esent  on t he pai nt er s '  hands t hat  coul d be car r i ed t o 

t he mout h,  Hami l t on not ed t hat  pai nt  dust ,  caused pr i mar i l y by 

r ubbi ng ol d or  new pai nt  wi t h sandpaper ,  " i s uni ver sal l y  

r ecogni zed as t he most  danger ous par t  of  t he pai nt er s '  t r ade. "   

Hami l t on' s concer ns wer e not  unf ounded.   I n 1910,  a bi l l  was 

i nt r oduced i n Congr ess,  i n t he House of  Repr esent at i ves,  t hat  

woul d have r equi r ed " [ t ] hat  t he i nt r oduct i on i nt o 

any st at e .  .  .  of  any whi t e l ead or  mi xed pai nt  cont ai ni ng 

whi t e l ead whi ch i s not  l abel ed wi t h a skul l  and cr ossbones and 

t he wor ds ' Poi son;  whi t e l ead'  i s  her eby pr ohi bi t ed. "    That  

bi l l  was def eat ed.   Al t hough pr ot ect i ve r egul at or y l egi s l at i on 

woul d have l i kel y y i el ded benef i c i al  r esul t s,  " [ t ] he t ot al  

pr ohi bi t i on of  l ead pai nt  f or  use i n i nt er i or  wor k woul d do mor e 

t han anyt hi ng el se t o i mpr ove condi t i ons i n t he pai nt i ng t r ade, "  

Hami l t on st at ed.  

¶45 The appr eci at i on of  t he danger s l ead pai nt  posed 

i nsi de t he home t o t he r esi dent s was al so emer gi ng dur i ng t hi s 

t i me.   I n Jul y 1904,  i n i t s mont hl y publ i cat i on The S. W. P. ,  

Sher wi n- Wi l l i ams publ i c i zed t he hazar ds of  whi t e l ead pai nt .   

Under  t he bol d headl i ne,  " DANGERS OF WHI TE LEAD, "  Sher wi n-

Wi l l i ams r epor t ed t hat  a commi t t ee i n Fr ance had been appoi nt ed 

t o i nvest i gat e t he use of  whi t e l ead and ot her  l ead mi xt ur es f or  

pai nt i ng houses.   Sher wi n- Wi l l i ams not ed t hat  one of  t he 

commi t t ee' s exper t s i ndi cat ed t hat  l ead pai nt s wer e " poi sonous 
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i n a l ar ge degr ee,  bot h f or  t he wor kmen and f or  t he i nhabi t ant s 

of  a house pai nt ed wi t h l ead col or s. "   Sher wi n- Wi l l i ams al so 

not ed t hat  t he exper t  was of  t he opi ni on " t hat  t he absol ut e 

di suse of  whi t e l ead has become an i mper at i ve necessi t y. "   

Never t hel ess,  s i x year s l at er ,  i n 1910,  Sher wi n- Wi l l i ams began 

manuf act ur i ng whi t e l ead car bonat e af t er  i t  acqui r ed a whi t e 

l ead pr ocessi ng pl ant .   Mor eover ,  i n 1917,  dur i ng t he Fi r st  

Wor l d War ,  Sher wi n- Wi l l i ams adv i sed t he War  Depar t ment  t hat  

gover nment  speci f i cat i ons f or  50 per cent  whi t e l ead car bonat e 

pai nt  f or  war  hel met s shoul d be r epl aced wi t h i t s l ead- f r ee 

l i t hopone pi gment .   Sher wi n- Wi l l i ams st at ed t hat  t he advant age 

of  swi t chi ng t o i t s l i t hopone pi gment  was t hat  t he danger  f r om 

l ead poi soni ng was ent i r el y el i mi nat ed.  

¶46 I n 1914,  t he di r ect or  of  t he sci ent i f i c  sect i on of  t he 

Pai nt  Manuf act ur er s '  Associ at i on of  t he Uni t ed St at es,  Henr y A.  

Gar dner ,  al so war ned of  t he hazar ds l ead pai nt  posed t o 

r esi dent s.   Af t er  det ai l i ng t he ef f or t s made t o pr event  wor ker s 

f r om t he hazar ds of  l ead dust  i n f act or i es,  Gar dner  asked why 

si mi l ar  car e was not  bei ng used t o guar d agai nst  l ead dust  i n 

publ i c bui l di ngs.   Gar dner  obser ved t hat  many t ons of  whi t e 

l eaded pai nt  had been appl i ed t o t he i nsi de of  school s and 

hospi t al s.   And wi t h whi t e l ead car bonat e dust  r esul t i ng f r om 

t he gr adual  di s i nt egr at i on of  t hi s pai nt ,  Gar dner  not ed t hat  

j ust  as was t he case wi t h i ndust r i al  wor ker s,  t he pr esence of  

such dust  i n t he r oom' s at mospher e was ver y danger ous.  

¶47 I n 1919,  t he I nt er nat i onal  Labour  Or gani zat i on hel d a 

meet i ng i n Washi ngt on t o enl i st  U. S.  suppor t  i n r egul at i ng whi t e 
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l ead.   Fol l owi ng t hi s meet i ng was a conf er ence i n Geneva i n 

1921,  under  t he auspi ces of  t he League of  Nat i ons,  whi ch was 

at t ended by 400 del egat es f r om 40 count r i es. 20  That  conf er ence 

r esul t ed i n a r ecommendat i on t hat  l ead pai nt  be banned 

al t oget her  f or  i nt er i or  uses. 21  I ndust r y pr ess r evi ews i n t he 

Uni t ed St at es v i ewed t he r ecommendat i on as a s i ni st er  pl ot  by 

l abor  i nt er est s.   The i ndust r y pr ess r evi ews happi l y r epor t ed 

t hat  t her e was l i t t l e danger  of  any bans on l ead pai nt  i n t he 

Uni t ed St at es.  

¶48 I n 1939,  t he Nat i onal  Pai nt  Var ni sh and Lacquer  

Associ at i on ( NPVLA)  conf i dent i al l y  war ned i t s member s——whi ch 

i ncl uded Nat i onal  Lead,  Sher wi n Wi l l i ams,  Gl i dden,  and W. P.  

Ful l er ——t hat  whi t e l ead pi gment s wer e t oxi c.   Thi s l et t er ,  

mar ked " CONFI DENTI AL Not  f or  Publ i cat i on, "  st at ed:  

[ T] he vi t al  f act or  concer ni ng t oxi c mat er i al s i s t o 
i nt el l i gent l y saf eguar d t he publ i c.   Peopl e may f eel  
saf er  i n buyi ng mat er i al s whose danger  t hey know 
r at her  t han mat er i al s unknown t o t hem.  

.  .  .  .   

The f ol l owi ng pi gment s may be consi der ed t oxi c i f  t hey 
f i nd t hei r  way i nt o t he st omach.   .  .  .   

.  .  .  .  

                                                 
20  I n at t endance at  t hi s meet i ng was John R.  MacGr egor ,  

l at er  f ounder  of  t he John R.  MacGr egor  Lead Cor por at i on,  t he 
pr edecessor  t o Amer i can Cyanami d.  

21  Af t er  t he conf er ence,  many count r i es enact ed bans or  
r est r i ct i ons on whi t e l ead f or  i nt er i or  pai nt i ng,  i ncl udi ng 
Bel gi um ( whi ch t hen banned whi t e l ead al t oget her  f or  i nt er i or  
use) ,  Tuni s i a,  Gr eece,  Czechosl ovaki a,  Gr eat  Br i t ai n,  Hungar y,  
Sweden,  Bel gi um,  Pol and,  Spai n,  Yugosl avi a,  and Cuba.  
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Lead Compounds.   Whi t e l ead,  r ed l ead,  l i t har ge,  l ead 
chr omat es ( chr ome yel l ow,  chr ome gr een) ,  or  ot her  l ead 
pi gment s.  

The l et t er  pr oceeds t o expl ai n t hat  t he NPVLA expect ed t hat  

manuf act ur er s woul d appl y " ever y pr ecaut i onar y measur e i n 

manuf act ur i ng,  i n sel l i ng and i n use wher e t oxi c mat er i al s ar e 

l i kel y t o or  do ent er  a pr oduct . "   The l et t er  not ed t hat  

" chi l dr en' s t oys,  equi pment ,  f ur ni t ur e,  et c.  ar e not  t he onl y 

consi der at i on. "   I t  al so cont ai ned t he f ol l owi ng not i f i cat i on of  

l egal  dut i es t o war n of  a danger ous pr oduct :  

1.   A manuf act ur er  who put s out  a danger ous ar t i c l e or  
subst ance wi t hout  accompanyi ng i t  wi t h a war ni ng as t o 
i t s danger ous pr oper t i es i s or di nar i l y  l i abl e f or  any 
damage whi ch r esul t s f r om such f ai l ur e t o war n.  

.  .  .  .   

9.   The manuf act ur er  .  .  .  must  know t he qual i t i es of  
hi s pr oduct  and cannot  escape l i abi l i t y  on t he gr ound 
t hat  he di d not  know i t  t o be danger ous.  

10.   The gener al  r ul e t hat  a manuf act ur er  i s not  
l i abl e t o t hose not  i n pr i v i t y of  cont r act  wi t h hi m 
does not  appl y  when hi s pr oduct  i s i mmi nent l y or  
i nher ent l y danger ous.  

¶49 Never t hel ess,  t he NPVLA f ought  t o weaken st at es'  

pr oposal s t hat  r equi r ed pai nt  t o cont ai n war ni ng l abel s and 

par t i cul ar l y obj ect ed t o t he Amer i can Medi cal  Associ at i on' s 

pr oposal  t hat  woul d have r equi r ed l ead pai nt  t o be l abel ed as 

" poi sonous. "  

¶50 By 1942,  t he Nat i onal  Saf et y Counci l  det er mi ned t hat  

" t he most  obvi ous met hod of  pr event i ng l ead poi soni ng i s t o 

subst i t ut e f or  l ead and i t s compounds ot her  mat er i al s t hat  ar e 

non- t oxi c. "   By t he ear l y 1920s,  t her e wer e saf e al t er nat i ves t o 
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whi t e l ead pai nt .   Dur i ng t hat  t i me,  Anaconda,  Gl i dden,  and 

Sher wi n- Wi l l i ams pr oduced zi nc- based pai nt s,  whi l e Nat i onal  Lead 

pi oneer ed t he devel opment  of  t i t ani um pi gment s.   These pi gment s 

wer e bei ng manuf act ur ed and mar ket ed par t i cul ar l y because of  t he 

appr eci at i on of  l ead' s t oxi c i t y. 22   

¶51 As not ed above,  dur i ng Wor l d War  I ,  Sher wi n- Wi l l i ams 

advi sed t he War  Depar t ment  t o swi t ch i t s or der  f or  hel met s wi t h 

50 per cent  l ead car bonat e pai nt  t o Sher wi n- Wi l l i ams'  l ead- f r ee 

l i t hopone pai nt  i n or der  t o el i mi nat e t he pr ospect  of  l ead 

poi soni ng.   Gl i dden pr omot ed i t s  l ead- f r ee pai nt s by c l ai mi ng:   

" Lead Pai nt s ar e banned i n Eur ope because of  t he danger  of  Lead 

Poi soni ng.   [ Ti t an- O- Zi nc]  i s  l ead- f r ee,  consequent l y,  non-

poi sonous.   Not  onl y i s i t  i deal  f or  r esi dence pai nt i ng and 

ever y ot her  ext er i or  sur f ace,  but  t he at t ent i on of  t he f ar mer  i s 

especi al l y cal l ed t o t hi s pr oduct  as i t  el i mi nat es al l  

possi bi l i t y  of  l ead poi soni ng of  l i vest ock char act er i st i cal l y 

known as ' cr i bber s. ' "  

¶52 Al t hough var i ous manuf act ur er s of  z i nc- based pai nt s 

publ i shed ads at t acki ng l ead pai nt s as poi sonous,  Nat i onal  Lead 

si l enced t hose adver t i sement s by r eachi ng an agr eement  wi t h z i nc 

pi gment  manuf act ur er s t o r ef r ai n f r om at t ack ads somet i me 

bet ween 1905 and 1918.   By 1928,  Nat i onal  Lead was one of  t he 

l eader s i n t he pr oduct i on of  t i t ani um pi gment s.   Af t er  t he 

Second Wor l d War ,  even t hough Nat i onal  Lead was pr oduci ng l ead-

                                                 
22 They wer e al so appar ent l y cheaper  t o pr oduce.    
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f r ee pai nt s,  i t  advi sed i t s sal espeopl e t o push t he sal e of  

l eaded pai nt s " at  ever y oppor t uni t y. "  

D.   Knowl edge of  Chi l dhood Lead Poi soni ng 

 ¶53 Par al l el  wi t h t he emer gi ng knowl edge of  t he danger s 

caused by l ead i n i ndust r i al  and r esi dent i al  set t i ngs gr ew t he 

awar eness of  chi l dhood l ead poi soni ng.   Dur i ng t he mi d- 1800s,  

chi l d l ead poi soni ng was al r eady l i nked t o mout hi ng l ead- pai nt ed 

t oys.   Aust r al i a was at  t he f or ef r ont  of  i dent i f y i ng and 

exami ni ng chi l dhood l ead poi soni ng.   Fol l owi ng t he f i r st  wel l -

document ed st udy of  chi l dhood l ead poi soni ng f r om pai nt  i n 1908,  

Aust r al i an r esear cher s went  so f ar  as t o cal l  f or  pr ohi bi t i ng 

t he use of  l ead pai nt  wi t hi n t he r each of  chi l dr en.   They f ound:  

Two condi t i ons of  pai nt ed sur f aces woul d be mor e t han 
usual l y l i abl e t o i nduce poi soni ng,  v i z. ,  ( a)  f r eshl y  
pai nt ed or  at  l east  st i cky sur f aces;  ( b)  pai nt ed 
sur f aces whi ch have ei t her  been exposed t o t he sun and 
ai r ,  and whose pai nt  has l ost  i t s  oi l  and become a dr y  
easi l y det achabl e powder ,  or  whi ch t hough not  exposed 
have l ost  some of  t hei r  oi l  and gl oss,  and whi ch when 
r ubbed yi el d a powder y subst ance t o t he t ouch and 
possi bl y di st r i but e i t  t o t he dust  of  r ooms.  

¶54 Dur i ng t hat  same year ,  Aust r al i an r esear cher s al so 

connect ed pai nt  powder  st uck t o chi l dr en' s f i nger s,  whi ch wer e 

t hen bi t  or  sucked,  wi t h l ead poi soni ng.   Those r esear cher s al so 

r ecommended r ef r ai ni ng f r om usi ng l ead pai nt  on sur f aces 

accessi bl e t o chi l dr en.  

¶55 I n t he ear l y 1900s,  chi l dr en' s par t i cul ar  

suscept i bi l i t y  t o l ead poi soni ng was al so gai ni ng r ecogni t i on.   

I n Gr eat  Br i t ai n,  t he danger s of  l ead exposur e t o f et uses wer e 

i dent i f i ed,  and women wer e l at er  r emoved f r om wor ki ng i n t he 
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l ead i ndust r i es.   I n t he Uni t ed St at es,  i n 1908,  Dr .  Hami l t on 

not ed t hat  " l ead i s a most  pot ent  pr oducer  of  abor t i on,  and i t  

i s  ver y r ar e t hat  a woman l ead wor ker  bear s a heal t hy chi l d at  

t er m. "   And,  i n 1912,  r esear cher s i n t he Uni t ed St at es 

acknowl edged t hat  young peopl e wer e mor e vul ner abl e t o l ead 

poi soni ng t han adul t s.   I n i t s 1912 annual  r epor t ,  Nat i onal  Lead 

not ed t hat  i t  di d not  empl oy women i n i t s f act or i es,  except  as 

occasi onal  messenger s or  ot her  s i mi l ar  j obs,  or  boys.  

¶56 I n 1914,  a physi c i an f r om John Hopki ns Hospi t al  who 

was al so pr of essor  at  t he John Hopki ns Medi cal  School ,  Dr .  

Kennet h D.  Bl ackf an,  chr oni c l ed a case of  a f i ve- year - ol d boy 

f r om Bal t i mor e who di ed of  l ead poi soni ng f r om whi t e l ead pai nt  

bi t t en f r om hi s cr i b' s r ai l i ng.   Bl ackf an concl uded t hat  l ead 

poi soni ng i n chi l dr en " appear s t o have a speci al  ef f ect  on t he 

meni nges and t he cent r al  ner vous syst em and t hat  i t  may not  

i nf r equent l y be t he unsuspect ed cause of  so- cal l ed ser i ous 

meni ngi t i s . "   I n 1917,  Bl ackf an wr ot e anot her  ar t i c l e t hat  

det ai l ed l ead poi soni ng cases f r om a home i n Bal t i mor e.   Af t er  

not i ng t hat  chi l dr en wer e par t i cul ar l y vul ner abl e t o l ead 

poi soni ng,  Bl ackf an f or ewar ned t hat  a key sour ce of  l ead 

poi soni ng f or  chi l dr en was gnawi ng on l ead- pai nt ed obj ect s,  

speci f i cal l y whi t e pai nt  on cr i bs.  

¶57 Despi t e t hi s gr owi ng awar eness of  chi l d l ead poi soni ng 

and chi l dr en' s suscept i bi l i t y  t o l ead poi soni ng,  t he knowl edge 

was not  yet  mai nst r eam.    For  exampl e,  bet ween 1911 and 1920,  

t he U. S.  Bur eau of  t he Census l i s t ed onl y ei ght  r epor t ed chi l d 

l ead poi soni ng f at al i t i es.    
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¶58 Consi st ent  wi t h t he pr i or  decade' s l i t t l e of f i c i al  

dat a and l i t er at ur e on t he ext ent  of  l ead poi soni ng,  some 

medi cal  j our nal  ar t i c l es i n t he ear l y 1920s descr i bed chi l d l ead 

poi soni ng as r ar e.   However ,  i n 1924,  Dr .  John C.  Ruddock,  M. D. ,  

wr ot e t hat  chi l d l ead poi soni ng " may easi l y  be over l ooked,  

because t he aver age physi c i an has never  had hi s at t ent i on cal l ed 

t o t he f act ,  and al so because t he cl i ni cal  pi ct ur e i s usual l y 

ver y di f f er ent  f r om t hat  i n s i mi l ar  poi soni ng i n adul t s. "   The 

f ol l owi ng year ,  anot her  doct or  emphasi zed t hat  most  cases of  

l ead poi soni ng i n gener al  wer e mi ssed or  ot her wi se mi sdi agnosed.   

By 1926,  anot her  physi c i an submi t t ed t hat  " [ l ] ead poi soni ng i s  

of  r el at i vel y f r equent  occur r ence i n chi l dr en. "   As one 

hi st or i an concl uded,  t he gr owi ng t heme dur i ng t hi s t i me was t he 

mor e doct or s knew t o l ook f or  l ead poi soni ng,  t he mor e t hey 

f ound i t .    

¶59 Dur i ng t he mi d t o l at e 1920s,  t he v i ew t hat  chi l dr en 

wer e mor e suscept i bl e t o l ead poi soni ng was al most  uni ver sal .   A 

number  of  ar t i c l es appear ed i n medi cal  j our nal s t hat  l i nked 

l ead- based pai nt  i n par t i cul ar  t o chi l dhood l ead poi soni ng.   I n 

addi t i on t o t he pr evi ousl y i dent i f i ed danger s of  pai nt ed cr i b 

r ai l i ngs ( whi ch,  by 1926,  was i dent i f i ed i n 15 medi cal  j our nal s  

i n t he Uni t ed St at es as a r i sk) ,  wi ndowsi l l s ,  por ch r ai l i ngs,  

chi l dr en' s f ur ni t ur e,  and any ot her  pai nt ed ar t i c l es ar ound t he 

home t hat  wer e wi t hi n t he chi l d' s r each wer e i dent i f i ed as 

posi ng r i sks t o chi l dr en.   Asi de f r om chi l dr en' s penchant  f or  

pl aci ng i t ems i n t hei r  mout hs t o chew,  i n 1926 r esear cher s al so 

r ecogni zed t hat  absor pt i on of  l ead dust ,  whi t e l ead car bonat e 
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dust  i n par t i cul ar ,  coul d be r api dl y absor bed by chi l dr en' s 

r espi r at or y syst em.   Mer el y s l eepi ng i n a l ead- l aden r oom,  wi t h 

l i t t l e vent i l at i on,  was di scover ed t o cause l ead poi soni ng.   As 

Dr .  Ruddock war ned,  " A chi l d l i ves i n a l ead wor l d. "   Thr ough 

t he mount i ng evi dence,  t he r i s i ng sent i ment  was t hat  

under scor i ng t he danger s of  non- i ndust r i al  sour ces f or  l ead i n 

chi l d l ead poi soni ng cases " cannot  be t oo st r ongl y emphasi zed. "    

¶60 Thomas' s publ i c heal t h hi st or i ans,  Ger al d E.  

Mar kowi t z,  Ph. D. ,  and Davi d Rosner ,  Ph. D.  ( her ei naf t er  

" Mar kowi t z and Rosner " ) ,  opi ne t hat  by t he mi d- 1920s t her e was 

" st r ong and ampl e conver gent  evi dence of  t he t oxi c i t y of  l ead 

pai nt "  i n gener al ,  and t he danger s i t  posed t o chi l dr en i n 

par t i cul ar .   Mar kowi t z and Rosner  concl ude t hat  gi ven t he 

i ncr easi ng evi dence,  " t he manuf act ur er s of  l ead pi gment s shoul d 

have ceased pr oduci ng i t ,  at  t he ver y l east  f or  i nt er i or  use,  

bef or e t he mi d- 1920s. "  

¶61 As t he number  of  medi cal  j our nal s i ncr eased t hei r  

r epor t i ng on chi l d l ead poi soni ng,  so t oo di d t he of f i c i al  dat a 

on chi l d l ead poi soni ng f at al i t i es.   Bet ween 1921 and 1930,  t he 

number  of  chi l d l ead poi soni ng f at al i t i es document ed by t he 

Bur eau of  t he Census near l y quadr upl ed f r om t he past  decade,  t o 

31.  

¶62 The l i t er at ur e on chi l dhood l ead poi soni ng cont i nued 

t o gr ow dur i ng t he 1930' s.   I n 1930,  physi c i ans asser t ed t hat  

l ead poi soni ng f r om i ngest i ng pai nt  f r om cr i bs,  woodwor k,  or  

t oys was " pr oven beyond a doubt . "   Some r esear cher s r ei t er at ed 

ear l y sent i ment s t hat  chi l d l ead poi soni ng was chr oni c and was 
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occur r i ng mor e f r equent l y among i nf ant s and chi l dr en t han had 

been supposed,  most l y because physi c i ans f r equent l y di d not  

r ecogni ze t he condi t i on.   The concl usi ons t hat  l ead pai nt  was 

t he mai n cul pr i t  and t hat  chi l dr en wer e especi al l y vul ner abl e t o 

i t s t oxi c i t y wer e r egul ar l y r epeat ed.  

¶63 Whi l e i t  was di scover ed dur i ng t he 1930s t hat  l ead 

caused per manent  neur ol ogi cal  di sor der s,  by 1943,  Randol ph 

Byer s,  M. D. ,  and El i zabet h Lor d,  Ph. D.  ( her ei naf t er  " Byer s and 

Lor d" ) ,  f ound t hat  l ead poi soni ng had ef f ect s  on l ong- t er m 

i nt el l ect ual  devel opment  by r et ar di ng ment al  devel opment . 23  As 

seen bel ow,  t hei r  f i ndi ngs woul d cause qui t e a st i r  i n t he l ead 

i ndust r y.   Ti me magazi ne summar i zed Byer s and Lor d' s f i ndi ngs 

under  t he headl i ne,  " Pai nt  Eat er s, "  wr i t i ng:   " Al l  but  one 

chi l d .  .  .  wer e school  f ai l ur es.   Onl y f i ve had nor mal  I . Q. s,  

and f our  of  t he f i ve wer e so er r at i c t hat  t hey coul d not  l ear n 

easi l y. "   Bui l di ng on t hese f i ndi ngs,  r esear ch dur i ng t he 1970s 

demonst r at ed t hat  l ead l evel s t hat  di d not  gi ve r i se t o c l i ni cal  

sympt oms mi ght  nonet hel ess adver sel y af f ect  psychol ogi cal  and 

i nt el l ect ual  devel opment .  

 

 

                                                 
23  Bet ween 1940 and 1950,  t he number  of  chi l dr en scr eened 

f or  l ead poi soni ng i ncr eased f our f ol d,  as di d t he number  of  
cases of  di agnosed l ead poi soni ng.   
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E.   The Pi gment  Manuf act ur er s and t he Lead I ndust r i es 

Associ at i on ( LI A) 24 

¶64 I n 1928,  t he r i s i ng al ar ms r egar di ng t he hazar ds of  

l ead and t he need f or  coor di nat i on among l ead pr oducer s and 

manuf act ur er s l ed t o t he f or mat i on of  t he Lead I ndust r i es 

Associ at i on ( LI A) .   Al t hough compr i sed of  many l ead i ndust r i es,  

t he whi t e l ead i ndust r y was t he most  i mpor t ant  of  t he l ead 

manuf act ur i ng i ndust r i es i n t he LI A.    

¶65 Vi r t ual l y f r om i t s i ncept i on,  t he LI A was r espondi ng 

t o what  i t  t er med " undesi r abl e publ i c i t y r egar di ng l ead 

poi soni ng. "   I n 1930,  t he LI A' s Secr et ar y,  st at ed t hat  " of  l at e 

we have r ecei ved much undeser ved publ i c i t y i n newspaper s 

damagi ng t o l ead pr oduct s. "   By 1939,  t he LI A acknowl edged t hat  

" t he l ar ge amount  of  space gi ven t o l ead by medi cal  col umni st s 

i n t he dai l y pr ess by t he medi cal  pr of essi on,  by consumer  

or gani zat i ons and by aut hor s of  sci ent i f i c subj ect s has 

i ncr eased t he amount  of  at t ent i on t hat  we have had t o gi ve t o 

[ t he]  subj ect  of  l ead t oxi col ogy i n 1939. "   That  same year ,  t he 

LI A i ni t i at ed i t s l ar ge- scal e " Whi t e Lead Pr omot i on Campai gn. "   

By 1941,  t he LI A compl ai ned t hat  " [ l ] ead poi soni ng mat t er s 

cont i nue t o absor b a l ar ge amount  of  t i me of  t he 

Associ at i on .  .  .  . "   I n r esponse t o t hi s negat i ve publ i c i t y,  

t he Secr et ar y pr oposed " a pr ogr am of  v i gor ous l y i nvest i gat i ng 

each al l eged case t hat  ar i ses,  t aki ng any r emedi al  st eps i f  

                                                 
24 The LI A was named as a par t y def endant .   However ,  t he LI A 

subsequent l y f i l ed f or  bankr upt cy and was l at er  di smi ssed as a 
par t y def endant .  
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necessar y,  encour agi ng medi cal  r esear ch i n l ead poi soni ng,  and 

publ i shi ng l i t er at ur e showi ng t he usef ul  r ol e of  l ead i n 

i ndust r y. "   Thr ough t he end of  t he 1940s,  t he LI A det er mi ned 

t hat  " t he pr obl em of  l ead hygi ene"  coul d be addr essed by 

r eassur i ng t he publ i c t hat  l ead was saf e.   Addr essi ng t hi s 

pr obl em was,  i n t he LI A' s own est i mat i on,  " one of  t he most  

i mpor t ant  act i v i t i es of  t he Lead I ndust r i es Associ at i on as t her e 

r emai ns an appal l i ng amount  of  pr ej udi ce agai nst  t he use of  l ead 

pr oduct s based on f anci ed not i ons of  l ead t oxi c i t y. "  

¶66 Accor di ng t o Mar kowi t z and Rosner ,  t he LI A' s campai gn 

was mul t i - pr onged:   i t  sought  t o r ebut  any r esear ch f i ndi ngs or  

ot her  news of  l ead' s t oxi c i t y;  i t  sponsor ed i t s own r esear ch t o 

demonst r at e t hat  l ead was har ml ess;  and i t  r ef used t o war n t he 

publ i c of  l ead' s danger s,  even i n t he f ace of  over whel mi ng 

evi dence f r om r esear ch and cl i ni cal  f i ndi ngs t hat  many chi l dr en 

wer e dyi ng.   Al l  t he whi l e,  Mar kowi t z and Rosner  submi t ,  t he LI A 

pr omot ed t he use of  l ead pai nt  and successf ul l y l obbi ed agai nst  

l aws and r egul at i ons t hat  woul d cur b i t s use.   Al t hough t he 

Pi gment  Manuf act ur er s,  t hr ough t he LI A,  wer e not  act i vel y hi di ng 

i nf or mat i on r egar di ng t he danger s of  l ead poi soni ng,  

par t i cul ar l y i n chi l dr en,  t hey wer e ver y wel l  awar e of  t he 

i nf or mat i on,  and t hey wer e accumul at i ng i t .    

¶67 One of  t he key voi ces f or  t he LI A i n cr i t i qui ng t he 

gr owi ng sci ent i f i c  l i t er at ur e on t he t oxi c i t y of  l ead was t hat  

of  Dr .  Joseph Aub.    Pr i or  t o t he LI A,  t he l ead i ndust r y was 

or gani zed under  t he Amer i can I nst i t ut e of  Lead Manuf act ur er s.   

The I nst i t ut e f unded medi cal  r esear ch on t he t oxi c i t y of  l ead at  
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Har var d Uni ver si t y under  t he di r ect i on of  Aub.   The LI A 

cont i nued t hat  r esear ch f r om 1929- 45 t o hel p r ebut  f i ndi ngs of  

l ead poi soni ng.   Aub' s r esear ch f ocused on l ead met abol i sm i n 

adul t s f r om occupat i onal  exposur es,  not  on chi l d l ead poi soni ng.   

However ,  i n 1937,  dur i ng an LI A sponsor ed conf i dent i al  

conf er ence on l ead poi soni ng f or  t he physi c i ans empl oyed by i t s 

member  compani es ( i ncl udi ng Nat i onal  Lead,  Sher wi n- Wi l l i ams,  

Gl i dden,  and Anaconda/ I S&R) ,  Aub acknowl edged t he vul ner abi l i t y  

of  chi l dr en wi t h r espect  t o l ead poi soni ng. 25   

¶68 The LI A at t ached i nest i mabl e i mpor t ance t o Aub' s 

r esear ch:   " Wi t hout  t he counsel  he has gi ven t hi s of f i ce and 

act i ve assi st ance i n some of  our  l ead pr obl ems,  we woul d i ndeed 

be at  a ser i ous di sadvant age. "   Aub was cal l ed upon t o r ebut  

t r eat i ng physi c i ans'  r epor t s of  l ead poi soni ng deat hs by 

pr ovi di ng al t er nat i ve excul pat or y expl anat i ons.  

¶69 I n cont r ast  t o Aub' s downpl ayi ng l ead pai nt ' s hazar ds,  

anot her  pr omi nent  i ndust r y- sponsor ed r esear cher ,  Dr .  Rober t  

Kehoe,  consi st ent l y war ned of  t he hazar ds l ead pai nt  posed t o 

chi l dr en,  al t hough such war ni ngs r emai ned l ar gel y conf i ned t o 

pr i vat e cor r espondences.   Kehoe' s r esear ch was f i nanced by t he 

Et hyl  Cor por at i on,  whi ch pr oduced t et r aet hyl  l ead f or  gasol i ne.  

                                                 
25  At  t hi s conf i dent i al  conf er ence,  t her e was di scussi on on 

how t o def eat  wor ker s '  compensat i on c l ai ms by c l ear i ng t he bl ood 
of  l ead poi soni ng evi dence.   Some suggest i ons i ncl uded i nj ect i ng 
t he wor ker  wi t h l i ver  i n or der  t o " br i ng hi m up"  even t hough " i t  
doesn' t  do hi m any good. "   Anot her  suggest i on was r emovi ng t he 
wor ker s '  t eet h,  so t hat  t her e woul d be no l ead l i ne f or  anyone 
t o see.  
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¶70 By t he 1930s,  Kehoe agr eed wi t h t he br oader  medi cal  

communi t y t hat  t oys,  cr i bs,  f ur ni t ur e,  as wel l  as woodwor k and 

any ot her  pai nt ed sur f aces i n chi l dr en' s r each wer e possi bl e 

sour ces of  chi l d l ead poi soni ng.   I n 1933,  Kehoe hi ghl i ght ed t he 

di spar at e i mpact  l ead poi soni ng had on chi l dr en and adul t s and 

st r essed t hat  " st r enuous ef f or t s must  be devot ed t o el i mi nat i ng 

l ead f r om [ chi l dr en' s]  envi r onment . "   I n 1935,  he agai n 

expr essed hi s bel i ef  t hat  " [ t ] he occur r ence of  l ead- cont ai ni ng 

commodi t i es and t he use of  l ead pai nt s on f ur ni t ur e,  t oys,  and 

ot her  obj ect s,  wi t hi n t he r each of  smal l  chi l dr en i s much t oo 

common t o i gnor e. " 26   

¶71 I n 1944,  af t er  Byer s and Lor d' s publ i cat i on on t he 

ef f ect s of  l ead on l ong- t er m i nt el l ect ual  devel opment ,  t he LI A 

wr ot e t o Kehoe,  acknowl edgi ng t hat  i f  t hei r  concl usi ons wer e 

cor r ect ,  " we have i ndeed a most  ser i ous publ i c heal t h hazar d. "   

Kehoe r esponded,  wr i t i ng:  

I  f ear  t hat  you wi l l  be di sappoi nt ed by my answer ,  f or  
I  am di sposed t o agr ee wi t h t he concl usi ons ar r i ved at  
by t he aut hor s,  and t o bel i eve t hat  t hei r  evi dence,  i f  
not  ent i r el y adequat e,  i s  wor t hy of  ver y ser i ous 
consi der at i on.   Per haps my own exper i ence pr ej udi ces 
me i n f avor  of  t he accept ance of  t hei r  f i ndi ngs,  f or  I  
have seen cases of  ser i ous ment al  r et ar dat i on i n 

                                                 
26 I n r esponse,  t he LI A conduct ed i t s own " i nvest i gat i on, "  

wher eby on November  30,  1930,  i t  sent  a l et t er  t o l ead compani es 
t o " ascer t ai n i f  any l ead pai nt  i s  bei ng used t o pai nt  or  
decor at e cr i bs,  chi l dr en' s beds or  f ur ni t ur e. "   Twel ve r esponses 
wer e r ecei ved.   Because t he l et t er  asked onl y about  whet her  t he 
compani es used " whi t e l ead, "  whi ch was appar ent l y i nt er pr et ed t o 
mean pur e whi t e l ead,  f i ve compani es sai d t hat  t hey used onl y 
enamel  or  l acquer .   However ,  t hese wer e mi xed pai nt s t hat  coul d 
cont ai n l ar ge amount s of  whi t e l ead car bonat e.   
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chi l dr en t hat  have r ecover ed f r om l ead poi soni ng of  
t he encephal opat hi c t ype,  and among my r ecor ds i s one 
case of  per manent  f eebl e mi ndedness whi ch I  at t r i but e 
t o a wel l  def i ned epi sode of  l ead encephal opat hy i n an 
i nf ant .   

.  .  .  .  

You quar r el  wi t h t he st at ement  about  chewi ng 
pai nt  and say t hat  t he manuf act ur er s don' t  use i t  on 
cr i bs and t oys.   That  may wel l  be t r ue.   My exper i ence 
l eads me t o accept  i t  as such.   However ,  t he 
househol der  r epai nt s t hese ar t i c l es,  and of t en wi t h 
l ead- cont ai ni ng pai nt s.   Pl ease not e t hat  t he ar t i c l e 
makes poi nt  of  t he f act  t hat  t he chi l dr en chewed pai nt  
" of f  cr i bs,  wi ndow si l l s  or  f ur ni t ur e, "  and al so 
r ef er s t o t he st at ement  of  par ent s t hat  t hey had 
r epai nt ed cr i bs.   I ' m af r ai d i t  wi l l  do you no good t o 
t r y t o combat  t he s i gni f i cance of  t he hi s t or y of  
chewi ng ar t i c l es i n r el at i on t o t he pr obl em of  l ead 
poi soni ng i n chi l dr en.   The most  s i gni f i cant  f eat ur e 
of  t he hi st or y of  exposur e i n an over whel mi ng 
pr opor t i on of  t he cases of  l ead poi soni ng i n chi l dr en 
i s j ust  t hat  f act .   " Pi ca"  i s at  t he bot t om of  most  of  
t hese cases,  and unf or t unat el y t he envi r onment  of  
smal l  chi l dr en i s not  suf f i c i ent l y f r ee of  l ead f or  
t hei r  saf et y.   Have you seen t he dat a on l ead 
poi soni ng i n chi l dr en i n Queensl and[ ,  Aust r al i a] ?  
These cases wer e l ar gel y due t o chewi ng t he pai nt  of f  
t he r ai l i ngs of  t he por ches on whi ch t he chi l dr en 
pl ayed.  

¶72 Wi t h r eassur ances f r om Aub,  t he LI A di sagr eed wi t h 

Kehoe' s assessment ,  st at i ng:  

[ I ] t  has not  been concl usi vel y pr oven and,  t he case 
made out  by Dr s.  Byer s and Lor d t hat  t her e i s a 
connect i on bet ween r et ar ded ment al  devel opment  i n 
l at er  year s and l ead poi soni ng i t sel f ,  i s  f ar  f r om 
pr oven.   As Dr .  Aub t ol d me,  he f el t  t hat  chi l dr en who 
have .  .  .  t he di sease known as " pi ca"  whi ch caused 
t hem t o chew on i nedi bl e ar t i c l es,  wer e subnor mal  t o 
st ar t  wi t h!  

¶73 Despi t e assur ances f r om t he LI A t hat  chi l dr en' s t oys 

no l onger  cont ai ned l ead pai nt ,  t he U. S.  Chi l dr en' s Bur eau 
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war ned i n December  1945 t hat  " [ i ] t  i s  not  saf e t o t ake t he wor d 

of  t he sal esman as t o whet her  [ a pai nt ]  i s  har ml ess or  not  

because he may not  know. "   Accor di ng t o Mar kowi t z and Rosner ,  

" The LI A di d not  advocat e t he use of  war ni ng l abel s,  nor  di d i t  

encour age t he el i mi nat i on of  i nt er i or  use of  whi t e l ead.   Onl y 

t hese measur es coul d have ser ved t o di mi ni sh or  el i mi nat e t he 

pr obl em.   To t he cont r ar y,  .  .  .  t he LI A and i t s member s 

cont i nued t o pr omot e l ead pai nt  f or  i nt er i or  use. "   Sher wi n-

Wi l l i ams and Gl i dden act ual l y st i l l  pr omot ed l ead pai nt  f or  use 

on t oys at  t hi s t i me.  

¶74 Al so i n December  1945,  t he LI A l aunched " The Saf et y 

and Hygi ene Pr ogr am"  t o under cut  t he gr owi ng medi cal  l i t er at ur e 

r egar di ng t he t oxi c i t y of  l ead t hat  i t  char act er i zed as f aul t y.   

Recogni z i ng t hat  t he l ead i ndust r y " must  be l osi ng a vast  amount  

of  busi ness each year  because of  t he f act  t hat  l ead has such 

unpl easant  connect i ons i n t he mi nds of  so many Amer i cans, "  t he 

LI A per si st ed i n compl ai ni ng about  how t he l ead i ndust r y 

" cont i nues t o be pl agued unf ai r l y by at t acks made upon l ead 

pr oduct s because of  t hei r  t oxi c i t y"  and i ndi cat ed i t  woul d " meet  

at t acks on l ead due t o i t s t oxi c qual i t i es by cor r ect i ng 

publ i shed er r oneous st at ement s. "   

 ¶75 I n 1946,  t o count er  t he f i ndi ngs of  Byer s and Lor d,  

t he LI A or gani zed a conf er ence on l ead poi soni ng wi t h t he 

Amer i can Medi cal  Associ at i on.   At  t he conf er ence,  t he LI A 

st r ongl y r ej ect ed cl ai ms t hat  l ead was danger ous.   The LI A 

Secr et ar y r ebuked a doct or ' s account  of  how a chi l d' s cr i b was 

t r aced t o t hr ee cases of  l ead poi soni ng.   Accor di ng t o t he 
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Secr et ar y,  i nt er i or  whi t e pai nt  no l onger  cont ai ned l ead,  and 

t hus he deni ed t he i mpor t ance of  l ead poi soni ng i n chi l dr en due 

t o pai nt .  

¶76 Kehoe st i l l  di sagr eed wi t h t he LI A Secr et ar y ' s 

assessment ,  st at i ng:  

Mor e l ead poi soni ng i n chi l dr en has occur r ed t han we 
woul d l i ke t o t hi nk about .   The number  t hat  ar e 
act ual l y r epor t ed i n medi cal  l i t er at ur e have ver y 
l i t t l e r el at i onshi p t o t he number  t hat  act ual l y occur .   
Lead poi soni ng i n a chi l d i s a ser i ous di sease.  

¶77 Mor eover ,  Mar kowi t z and Rosner  al so not e t hat  t he LI A 

and t he Pi gment  Manuf act ur er s cont i nued t o pr omot e and sel l  

whi t e l ead pai nt s f or  i nt er i or  use wel l  af t er  t he mi d 1940s.   I n 

addi t i on,  i n t hei r  est i mat i on,  " by t hi s dat e i t  was abundant l y 

c l ear  t hat  hundr eds of  chi l dr en wer e dyi ng of  l ead poi soni ng 

each year . "  

¶78 Kehoe l at er  r ev i ewed a r epor t  wr i t t en by t he LI A 

Secr et ar y t hat  i t er at ed t he beni gn qual i t i es of  l ead,  and Kehoe 

war ned t he LI A agai nst  t aki ng t hi s ext r eme posi t i on.   I n 

par t i cul ar ,  Kehoe obj ect ed t o t he LI A Secr et ar y ' s deni al  of  t he 

i mpor t ance of  l ead poi soni ng i n chi l dr en due t o l ead pai nt ,  

st r essi ng t hat  t he connect i on bet ween chi l dhood l ead poi soni ng 

and l ead pai nt  was sound.   A f ew year s l at er ,  i n 1953,  Kehoe 

r ecommended l ar gel y el i mi nat i ng use of  l ead pai nt s f or  i nt er i or s  

t o pr ot ect  chi l dr en:  

[ The]  most  ef f ect i ve sol ut i on of  t hi s 
pr obl em .  .  .  [ i s ]  t o el i mi nat e t he use of  
pai nt s .  .  .  of  mor e t han ver y mi nor  l ead cont ent  f or  
al l  i nsi de decor at i on i n t he househol d and i n t he 
envi r onment  of  young chi l dr en.   I f  t hi s i s not  done 
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vol unt ar i l y  by a wi se i ndust r y  concer ned t o handl e i t s 
own busi ness pr oper l y,  i t  wi l l  be accompl i shed 
i nef f ect ual l y and wi t h i r r el evant  di f f i cul t i es and 
di sadvant ages t hr ough l egi s l at i on.  

The LI A di d not  accept  hi s pr oposal .  

 ¶79 By t he l at e 1940' s,  Mar kowi t z and Rosner  submi t  t hat  

war ni ng t he publ i c of  t he danger s of  l ead was st i l l  out  of  t he 

quest i on f or  t he LI A.   I n 1948,  af t er  compar i sons bet ween t he 

t oxi c i t y of  l ead and zi nc pr oduct s wer e bei ng publ i shed,  t he LI A 

f or mal i zed i t s i nf or mal  agr eement  wi t h t he Amer i can Zi nc 

I ndust r y t hat  pr event ed t he Zi nc I ndust r y f r om adver t i s i ng t he 

t oxi c i t y of  l ead- based pai nt s.  

 ¶80 I n 1955,  t he LI A char act er i zed t he pr obl em of  

chi l dhood l ead poi soni ng as " a maj or  ' headache'  and a sour ce of  

much adver se publ i c i t y. "   The LI A wr ot e:  

Wi t h us,  chi l dhood l ead poi soni ng i s common enough t o 
const i t ut e per haps my maj or  " headache, "  t hi s bei ng i n 
par t  due t o t he ver y poor  pr ognosi s i n many such 
cases,  and al so t o t he f act  t hat  t he onl y r eal  r emedy 
l i es i n educat i ng a r el at i vel y i neducabl e cat egor y of  
par ent s.   I t  i s  mai nl y a s l um pr obl em wi t h us,  
est i mat ed by Kehoe t o r un i nt o f our  f i gur es annual l y,  
and [ ]  we have no monopol y  on ei t her  subst andar d 
housi ng or  subst andar d ment al i t i es i n t he USA.  .  .  .  

 ¶81 Shor t l y t her eaf t er ,  t he Amer i can St andar ds 

Associ at i on,  a vol unt ar y gr oup compr i sed of  r epr esent at i ves f r om 

a var i et y of  medi cal ,  publ i c heal t h and i ndust r y gr oups 

( i ncl udi ng t he LI A and NPVLA) ,  devel oped a st andar d t o mi ni mi ze 

hazar ds t o chi l dr en.   Thi s new st andar d pr ovi ded t hat  pai nt  used 

f or  i nt er i or s or  any sur f ace t hat  chi l dr en mi ght  chew on shoul d 

cont ai n no mor e t han one per cent  l ead by wei ght .   Pr i or  t o t hat  

t i me,  t he LI A i ndi cat ed i t  made " [ e] ver y ef f or t  .  .  .  t o conf i ne 
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t he r egul at or y measur es .  .  .  t o t he f i el d of  war ni ng l abel s,  

whi ch,  as appl i ed t o pai nt s,  ar e obvi ousl y l ess det r i ment al  t o 

our  i nt er est s t han woul d be any l egi s l at i on of  a pr ohi bi t or y 

nat ur e. "  

 ¶82 Two year s l at er ,  i n 1957,  t he LI A f i nal l y r ecogni zed 

what  t he l i t er at ur e had suppor t ed f or  near l y hal f  a cent ur y:   

l ead pai nt  was t he maj or  sour ce of  chi l dhood l ead poi soni ng.   

The LI A al so r ecogni zed t he pr obl ems of  l ead pai nt  causi ng l ead 

poi soni ng was goi ng t o be a l ast i ng one.   However ,  t he LI A st i l l  

was di spl aci ng bl ame.   Thi s t i me,  t he LI A suggest ed t he bl ame 

f el l  on t he chi l dr en' s par ent s '  shoul der s,  as i t  st at ed:   

As t he maj or  sour ce of  t r oubl e i s t he f l aki ng of  l ead 
pai nt  i n t he anci ent  s l um dwel l i ngs of  our  ol der  
c i t i es,  t he pr obl em of  l ead poi soni ng i n chi l dr en wi l l  
be wi t h us f or  as l ong as t her e ar e s l ums,  and because 
of  t he hi gh deat h r at e,  t he f r equency of  per manent  
br ai n damage i n t he sur vi vor s,  and t he i nt el l i gence 
l evel  of  t he s l um par ent s,  i t  seems dest i ned t o r emai n 
as i mpor t ant  and as di f f i cul t  as any wi t h whi ch we 
have t o deal .  

 ¶83 I n a l et t er  t o Kehoe t owar ds t he end of  1957,  t he LI A 

si mi l ar l y acknowl edged t he pr obl em yet  cast  bl ame el sewher e,  

wr i t i ng:  

Wi t hout  f ear  of  successf ul  cont r avent i on,  I  can say:  

1.  That  t he over whel mi ng maj or  sour ce of  l ead 
poi soni ng i n chi l dr en i s f r om st r uct ur al  l ead 
pai nt s chewed f r om pai nt ed sur f aces,  pi cked up or  
of f  i n t he f or m of  f l akes,  or  adher i ng t o bi t s of  
pl ast er  and subsequent l y i ngest ed.  

2.  That  of  some,  but  secondar y i mpor t ance i s l ead 
pai nt  mi st akenl y appl i ed by i gnor ant  par ent s t o 
cr i bs,  pl ay pens and ot her  j uveni l e f ur ni t ur e and 
subsequent l y chewed of f  and i ngest ed.  
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3.  That  any poi soni ng t hat  t her e may be f r om l ead-
pai nt ed t oys i s of  qui t e mi nor  concer n i n 
compar i son wi t h t he t wo above sour ces.  

4.  That  chi l dhood l ead poi soni ng i s essent i al l y  a 
pr obl em of  s l um dwel l i ngs and r el at i vel y i gnor ant  
par ent s.  

5.  That  i t  i s  al most  whol l y conf i ned t o t he ol der  
c i t i es of  t he east er n t hi r d of  t he count r y and i s  
pr act i cal l y nonexi st ent  west  of  Mi l waukee,  Chi cago,  
St .  Loui s and New Or l eans.  

6.  That ,  i n al l  t oo many cases,  t he s l um chi l d,  
di agnosed,  hospi t al i zed and cur ed,  r et ur ns t o t he 
same envi r onment  and t o anot her  r out i ne of  l ead 
pai nt  i ngest i on.  

7.  That  t he i mpor t ance of  t he pr obl em l i es pr i mar i l y,  
not  i n t he number  of  cases,  but  i n t he l i kel i hood 
of  per manent  br ai n damage and i n t he gr eat  
di f f i cul t y of  i nst i t ut i ng r eal l y ef f ect i ve 
pr event i ve measur es.  

8.  That ,  unt i l  we can f i nd means t o ( a)  get  r i d of  our  
s l ums,  and ( b)  educat e t he r el at i vel y i neducabl e 
par ent ,  t he pr obl em wi l l  cont i nue t o pl ague us.  

9.  And f i nal l y t hat ,  i f  you know t he answer  t o t hose 
t wo,  you ar e even mor e of  a geni us t han I  t hi nk 
you.  

Per haps t hi s l et t er  i s  j ust  anot her  i nst ance of  
" car r y i ng coal s t o Newcast l e, "  but  t he 
mi sunder st andi ng of  t he f undament al s of  t hi s pr obl em 
i s so wi despr ead,  and f r equent l y  wher e one woul d l east  
expect  i t ,  t hat  I  f i nd mysel f  i mpel l ed t o sound of f  i n 
t hi s f ashi on once i n so of t en.  

Al t hough l ess t han unassumi ng,  t he l ead i ndust r y at  l east  

f i nal l y acknowl edged what  r esear cher s had been conf i r mi ng f or  

decades.  
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 ¶84 The LI A st i l l  saw t he pr obl em as a " headache"  and a 

publ i c r el at i ons i ssue,  not  a publ i c heal t h di sast er .   I n 1959,  

i n i t s annual  r epor t ,  t he LI A wr ot e:  

The t oxi c i t y of  l ead poses a pr obl em t hat  ot her  
nonf er r ous i ndust r i es gener al l y do not  have t o f ace.   
Lead poi soni ng,  or  t he t hr eat  of  i t ,  hur t s our  
busi ness i n sever al  di f f er ent  ways.   Whi l e i t  i s  
di f f i cul t  t o count  exact l y i n dol l ar s and cent s,  i t  i s  
t aki ng money out  of  your  pocket s ever y day.  

I n t he f i r st  pl ace,  i t  means t housands of  i t ems 
of  unf avor abl e publ i c i t y ever y year .   Thi s i s 
par t i cul ar l y t r ue s i nce most  cases of  l ead poi soni ng 
t oday ar e i n chi l dr en,  and anyt hi ng sad t hat  happens 
t o a chi l d i s  meat  f or  newspaper  edi t or s and i s 
gobbl ed up by t he publ i c.   I t  makes no di f f er ence t hat  
i t  i s  essent i al l y  a pr obl em of  sl ums,  a publ i c wel f ar e 
pr obl em.   Just  t he same t he publ i c i t y hi t s us wher e i t  
hur t s.  

Secondl y,  i t  means t hat  we ar e of t en subj ect ed t o 
unnecessar i l y  oner ous r egul at i ons,  ei t her  i n t he use 
of  our  pr oduct  or  i n i t s l abel i ng.   Thi s may mean 
ei t her  an added expense i n l abel i ng or  i n cont r ol  
equi pment  i n your  or  your  cust omer s'  pl ant s.   I t  may 
even mean t hat  your  pr oduct  won' t  be used at  al l  
because your  pot ent i al  cust omer  doesn' t  want  t he 
pr obl ems t hat  t he use of  l ead may i nvol ve.  

¶85 By 1972,  t he LI A now char act er i zed t he pr obl ems of  

chi l dhood l ead poi soni ng as " har r owi ng. "   The LI A r ecogni zed 

t hat  chi l dhood l ead poi soni ng was not  l i mi t ed t o ur ban sl ums but  

al so r eached " young chi l dr en i n smal l  t owns and r ur al  ar eas. "   

Fur t her ,  t he LI A r ecogni zed t hat  chi l dhood l ead poi soni ng coul d 

not  be at t r i but ed t o def ect i ve chi l dr en,  as i t  had ear l i er  

bel i eved,  because " young chi l dr en .  .  .  wi l l  of t en t ast e 

anyt hi ng t hat  get s i nt o t hei r  hands. "  
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F.   Pr omot i on 

¶86 Wi t h appr oxi mat el y 85 per cent  of  al l  sal es,  Nat i onal  

Lead domi nat ed t he whi t e l ead pi gment  mar ket  i n 1900.   Thr ough 

i t s adver t i sement s and pr omot i ons,  Nat i onal  Lead pr omot ed and 

r ei nf or ced t he per cept i on t hat  no pai nt  was as good,  or  as saf e,  

as whi t e l eaded pai nt .   Despi t e numer ous ar t i c l es showi ng t hat  

l ead was a pot ent  poi son by t he 1920s,  i n 1923,  one of  Nat i onal  

Lead' s ads decl ar ed t hat  l ead pai nt  hel ps guar d heal t h by 

pr event i ng a r est i ng pl ace f or  ger ms.   Al t hough t her e wer e 

war ni ngs f r om t he medi cal  communi t i es about  t he danger s of  whi t e 

l ead pai nt s i n school s and hospi t al s,  Nat i onal  Lead al so 

speci f i cal l y t ar get ed t hose i nst i t ut i ons f r om t he 1920s i nt o t he 

1930s.   Nat i onal  Lead r epeat edl y c l ai med t hat  i t s l ead pai nt  

pr ot ect ed publ i c heal t h,  as i t  was a deadl y enemy of  

t uber cul osi s and ot her  ger ms.   I n 1931,  Nat i onal  Lead cont ended 

t hat  i t s l ead pai nt  hel ped " speed pat i ent s '  r ecover y. "  

¶87 Bet ween 1910 and 1925,  t hr ee new maj or  pi gment  

manuf act ur er s ent er ed t he mar ket :   Sher wi n- Wi l l i ams,  Anaconda,  

and Gl i dden.   Nat i onal  Lead' s mar ket  shar e f el l  t o bet ween 60 

and 70 per cent  dur i ng t hi s t i me.   Sher wi n- Wi l l i ams di d not  

manuf act ur e whi t e l ead unt i l  1910,  when i t  began oper at i ng a 

newl y const r uct ed whi t e l ead manuf act ur i ng pl ant  i n Chi cago.  

Al t hough Sher wi n- Wi l l i ams r ecogni zed t he danger s of  l ead pai nt  

i n a 1904 publ i cat i on,  and caut i oned t he War  Depar t ment  about  

t he danger s of  l ead poi soni ng f r om l ead pai nt  i n 1917,  i n 1922 

i t  advocat ed usi ng l ead- based pai nt  on chi l dr en' s t oys.    
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¶88 Dur i ng t he mi d- 1920s,  Sher wi n- Wi l l i ams cont i nued t o 

r ecommend usi ng whi t e- l ead based pai nt  ( pai nt  whi ch cont ai ned 

upwar ds of  75 per cent  whi t e l ead)  on i nt er i or  sur f aces,  

i ncl udi ng wal l s,  woodwor k,  door s,  and cei l i ngs.   Fr om 1936 unt i l  

t he 1940s,  Sher wi n- Wi l l i ams pr omot ed use of  i t s  l ead based 

pai nt s on t oys.  

¶89 Al t hough Sher wi n- Wi l l i ams was speci f i cal l y war ned i n 

1937 about  t he hazar ds of  whi t e l ead t o chi l dr en,  Sher wi n-

Wi l l i ams sol d whi t e l ead pai nt  f or  i nt er i or  use as l at e as t he 

1950s.   When Sher wi n- Wi l l i ams ceased pr oduci ng whi t e l ead 

car bonat e i n 1947,  i t  cont i nued t o sel l  whi t e l ead car bonat e and 

l eaded pai nt s by buyi ng t he pr oduct  f r om Nat i onal  Lead.  

¶90 At l ant i c Ri chf i el d' s pr edecessor ,  Anaconda,  began 

pr oduci ng whi t e l ead i n 1919,  at  a t i me Mar kowi t z and Rosner  

opi ne t hat  t hey knew or  shoul d have known of  t he hazar ds of  

whi t e l ead pai nt .   I n 1940,  Anaconda al so r ecommended usi ng 

whi t e l ead on i nt er i or s.  

¶91 Mar kowi t z and Rosner  opi ne SCM' s pr edecessor ,  Gl i dden,  

al so knew or  shoul d have known of  t he danger s of  whi t e l ead when 

i t  began pr oduci ng whi t e l ead i n 1925.   Gl i dden pr omot ed i t s 

non- l eaded zi nc- based pai nt s by ar gui ng t hat  unl i ke l ead pai nt s,  

z i nc pai nt s wer e non- t oxi c.   I n 1942,  Gl i dden asser t ed t hat  i t s 

l ead- based pai nt s wer e i deal  f or  nur ser i es and chi l dr en' s r ooms 

as i t  pr ovi ded youngst er s wi t h " a saf e,  pl easant  pl ace t o pl ay. "   

Gl i dden al so r ecommended l ead- based pai nt s f or  chi l dr en' s 

f ur ni t ur e.   Thr ough t he l at e 1940s,  Gl i dden sponsor ed i t s l ead-

based pai nt  f or  i nt er i or s.    
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¶92 The LI A al so act i vel y pr omot ed whi t e l ead.   The LI A 

under t ook sever al  campai gns t o push l ead pr oduct s.   I n 1934,  

af t er  i dent i f y i ng a r el at i onshi p bet ween t he use of  whi t e l ead 

and l umber  i n const r uct i on,  t he LI A i ni t i at ed a " For est  

Pr oduct s——Bet t er  Pai nt  Campai gn. "   The campai gn was f unded by 

member s,  i ncl udi ng Sher wi n- Wi l l i ams,  W. P.  Ful l er ,  I S&R/ Anaconda 

and Nat i onal  Lead.    

¶93 I n 1938,  af t er  r ecogni z i ng t he decl i ni ng sal es of  

whi t e l ead,  t he LI A began i t s " Whi t e Lead Pr omot i on Campai gn. "   

The LI A char act er i zed t he campai gn as f ol l ows:   " Thi s campai gn 

by showi ng t he i mpor t ance of  whi t e l ead t o i ndust r y woul d hel p 

of f set  t he const ant  t hr eat  of  ant i - l ead l egi s l at i on and 

pr opaganda. "   The campai gn car r i ed on unt i l  1952.   Dur i ng i t s 

dur at i on,  Nat i onal  Lead,  I S&R,  W. P.  Ful l er ,  and MacGr egor  al l  

cont r i but ed t o t he campai gn.   Gl i dden and Sher wi n- Wi l l i ams 

par t i c i pat ed i n t he campai gn i n t he post - war  year s.   Nat i onal  

Lead char act er i zed t he campai gn as f ol l ows:  

[ T] h[ e]  .  .  .  campai gn .  .  .  shoul d do mor e t han 
conf i r m f ai t h  .  .  .  i n a t i me- t est ed mat er i al .   I t  
shoul d f ur ni sh t he i ncent i ve t o suppor t  whi t e- l ead 
mor e vi gor ousl y t han ever .   I t  shoul d hel p pave t he 
way f or  i ncr eased pr of i t  and pr est i ge f or  bot h 
pai nt er s and deal er s.    .  .  .  [ T] hi s campai gn,  r unni ng 
par al l el  t o nat i onal  Dut ch Boy campai gn,  doubl es t he 
amount  of  adver t i s i ng or di nar i l y  used i n pr esent i ng 
whi t e- l ead t o t he publ i c.  

¶94 I n 1939,  t he LI A i ni t i at ed pr oj ect s wi t h 4- H cl ubs t o 

pr omot e whi t e l ead among f ar mer s and t hei r  chi l dr en.   Those 

pr oj ect s wer e expanded i n 1940 t o i ncl ude muni ci pal ,  st at e,  and 

count y i nst i t ut i ons,  whi ch speci f i cal l y t ar get ed school s and 
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heal t h depar t ment s.   The campai gn was successf ul .   The LI A 

Secr et ar y r epor t ed i n 1940 t hat  t her e was a " gr owi ng t endency of  

pai nt  manuf act ur er s t o add a pr oduct  t o t hei r  l i ne consi st i ng of  

100% pr epar ed whi t e l ead pai nt  i n col or s .  .  .  .   I t  i s  al so 

not ewor t hy t hat  at t acks on whi t e l ead,  whi ch was one of  t he 

r easons f or  under t aki ng our  campai gn,  have decl i ned 

gr eat l y .  .  .  . "  

¶95 The LI A was al so i ssui ng publ i cat i ons t o pr omot e l ead 

pr oduct s.   I n 1930,  t he LI A commenced publ i shi ng a quar t er l y 

magazi ne ent i t l ed Lead t o pr omot e var yi ng uses of  l ead.   The 

next  year ,  t he LI A pr oduced book ent i t l ed,  Usef ul  I nf or mat i on 

About  Lead,  whi ch suggest ed t hat  pai nt er s use hi gh per cent ages 

of  l ead.   " [ T] he hi gher  t he bet t er , "  t he book st at ed.   The book 

al so pr omot ed " Whi t e Lead i n Pai nt "  as goi ng hand i n hand " wi t h 

i mpr oved sani t at i on. "   I n t he 1941 book ent i t l ed Pai nt i ng Far m 

Bui l di ngs and Equi pment ,  t he LI A r ecommended whi t e l ead f or  

domest i c i nt er i or s,  and par t i cul ar l y dar k col or ed l ead pai nt s on 

l ower  wal l s so t hat  chi l dr en' s f i nger  mar ks woul d be l ess 

v i s i bl e.   Si mi l ar l y i n 1942,  t he LI A publ i shed a bookl et  

ent i t l ed,  " What  t o Expect  Fr om Whi t e Lead Pai nt , "  wher ei n t he 

LI A pr omot ed t he use of  whi t e l ead f or  bot h i nt er i or  and 

ext er i or  sur f aces,  suggest i ng t hat  f or  i nt er i or  wood,  pl ast er  

and wal l boar d t hat  40 pounds of  whi t e l ead be mi xed wi t h l ead 

mi xi ng or  r educi ng oi l  t o pr oduce enough pai nt  t o cover  1, 000 

squar e f eet  of  sur f ace.   Mar kowi t z and Rosner  submi t  t hat  

" [ m] any LI A adver t i sement s wer e di r ect ed speci f i cal l y t owar d 
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encour agi ng t he use of  l ead pai nt  i n t he i nt er i or s of  ' l ow- cost  

homes. ' "    

¶96 Just  f our  year s l at er ,  i n 1946,  t he LI A Secr et ar y 

di sput ed whet her  l ead poi soni ng was at t r i but abl e t o l ead- based 

pai nt  because he cont ended t hat  pai nt  f or  i nsi de uses no l onger  

cont ai ned l ead.   I n 1949,  t he LI A r epubl i shed Pai nt i ng Far m 

Bui l di ngs and Equi pment ,  and,  i n 1952,  i n Lead i n Moder n 

I ndust r y,  t he LI A st at ed:  

[ W] hi t e l ead .  .  .  has pr act i cal l y no undesi r abl e 
qual i t i es t o nul l i f y  i t s  advant ages .  .  .  .  [ T] he 
pr of i t abl e appl i cat i on of  whi t e l ead i s not  conf i ned 
t o ext er i or  use.   Pur e whi t e l ead pai nt s can be 
ut i l i zed t o advant age f or  i nt er i or  decor at i on,  
par t i cul ar l y i n publ i c and t r adi t i onal  
bui l di ngs .  .  .  .  

The book f ur t her  acknowl edged t hat  l ead poi soni ng coul d occur  

f r om vapor s,  dust s,  or  i ngest i on of  l ead compounds.   However ,  

t he book descr i bed i ngest i on posed t he l east  danger ,  as t he book 

asser t ed t hat  most  i nsi de pai nt s cont ai ned no l ead.   Al l  t he 

whi l e,  t he LI A pr omot ed l ead pai nt  f or  i nt er i or s.    

¶97 I t  was not  unt i l  December  1952 t hat  t he LI A made a 

deci s i on,  based sol el y on economi cs no l ess,  t o di scont i nue i t s 

pr omot i on of  whi t e l ead i n house pai nt s.   I nst ead,  t he LI A 

di ver t ed t hose f unds t o pr omot i ng r ed l ead.   Unt i l  at  l east  

1962,  however ,  t he LI A cont i nued t o di st r i but e Lead I n Moder n 

I ndust r y,  whi ch advocat ed t he use of  whi t e l ead f or  i nt er i or s.   

The LI A wi t hdr awal  f r om pr omot i ng whi t e l ead,  Mar kowi t z and 

Rosner  opi ne,  was a t aci t  acknowl edgment  of  l ead pai nt s '  danger  

t o chi l dr en.  
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¶98 Accor di ng t o Mar kowi t z and Rosner ,  t he Pi gment  

Manuf act ur er s '  mar ket i ng and ad campai gns cr eat ed an endur i ng 

bel i ef  among consumer s t hat  t he best  pai nt  was l ead pai nt ——as 

Nat i onal  Lead st at ed,  " Remember ,  al so,  t hat  t he mor e whi t e- l ead 

you use,  t he bet t er  t he pai nt . "   They f ur t her  opi ne t hat  

" [ n] ot wi t hst andi ng r epeat ed st at ement s over  t he year s t hat  i t  no 

l onger  pr oduced whi t e l ead pai nt  f or  i nt er i or  use,  t he i ndust r y 

cont i nued t o sel l  whi t e l ead pai nt s t hat  wer e appl i ed on 

i nt er i or s. "  

I V 

¶99 We begi n our  anal ysi s wi t h a di scussi on of  Col l i ns.   

I n t hat  case,  t he pl ai nt i f f  devel oped adenocar ci noma of  t he 

vagi na and beni gn adenosi s of  t he vagi na i n 1975.   Col l i ns,  116 

Wi s.  2d at  174.   Whi l e she was i n ut er o i n 1957,  her  mot her  used 

di et hyl st i l best r ol  ( DES)  t o pr event  mi scar r i age.   I n 1971,  

medi cal  r esear cher s est abl i shed " a possi bl e st at i st i cal  l i nk 

bet ween f et al  exposur e t o DES dur i ng pr egnancy and t he 

devel opment  many year s l at er  of  adenocar ci noma of  t he vagi na. "   

I d.  at  179.   The pl ai nt i f f ' s  mot her  coul d not  r emember  wher e she 

pur chased t he DES or  who manuf act ur ed i t .   I d.  at  174.   By t hat  

t i me,  many mot her s had t aken DES dur i ng t hei r  pr egnanci es.   I d.  

at  181.  

¶100 Af t er  t he di scover y of  t he cancer ,  t he pl ai nt i f f  had 

much of  her  r epr oduct i ve syst em sur gi cal l y r emoved and devel oped 

ot her  compl i cat i ons.   I d.  at  174- 75.   She sued 12 dr ug 

compani es,  al l  of  whi ch pr oduced or  mar ket ed DES.   I d.  at  175.    
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¶101 The pl ai nt i f f  was " unabl e t o i dent i f y t he pr eci se 

pr oducer  or  mar ket er  of  t he DES t aken by her  mot her  due t o t he 

gener i c st at us of  some DES,  t he number  of  pr oducer s or  

mar ket er s,  t he l ack of  per t i nent  r ecor ds,  and t he passage of  

t i me. "   I d.  at  177.   Based on common l aw,  t he pl ai nt i f f  had t o 

pr ove not  onl y dut y,  br each of  dut y,  and i nj ur y,  but  al so l egal  

causat i on bet ween a def endant ' s conduct  and a pl ai nt i f f ' s 

i nj ur y.   I d.  at  182.   Thi s cour t  r ecogni zed t hat  t he pl ai nt i f f  

had t o pr ove a par t i cul ar  dr ug company pr oduced or  mar ket ed t he 

DES t hat  her  mot her  t ook whi l e pr egnant  i n or der  t o r ecover  on 

her  c l ai m.   I d.   Obvi ousl y,  t hi s posed an i nsur mount abl e 

obst acl e f or  her .   See i d.  at  177,  182.      

¶102 Thus,  t hi s cour t  was f aced " wi t h a choi ce of  ei t her  

f ashi oni ng a met hod of  r ecover y f or  t he DES case27 whi ch wi l l  

devi at e f r om t r adi t i onal  not i ons of  t or t  l aw,  or  per mi t t i ng 

possi bl y negl i gent  def endant s t o escape l i abi l i t y  t o an 

i nnocent ,  i nj ur ed pl ai nt i f f . "   I d.  at  181.   " I n t he i nt er est s of  

j ust i ce and f undament al  f ai r ness, "  t hi s cour t  chose t he f or mer .   

I d.  

¶103 Thi s cour t  obser ved t hat  Ar t i c l e I ,  Sect i on 9 of  t he 

Wi sconsi n Const i t ut i on conf er r ed on t he cour t  t he abi l i t y  t o 

cr eat e an adequat e r emedy when one di d not  exi st .   I d.  at  182 

                                                 
27 The cour t  al so st at ed t hat  t he r i sk- cont r i but i on t heor y 

i t  pr oceeded t o adopt  coul d appl y " i n s i t uat i ons whi ch ar e 
f act ual l y s i mi l ar  t o t he DES cases. "   Col l i ns,  116 Wi s.  2d at  
191.  
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( c i t i ng D. H.  v.  St at e,  76 Wi s.  2d 286,  294,  251 N. W. 2d 196 

( 1977) ) .   Si mi l ar l y,  t hi s cour t  not ed t hat :  

[ i ] nher ent  i n t he common l aw i s a dynami c pr i nci pl e 
whi ch al l ows i t  t o gr ow and t o t ai l or  i t sel f  t o meet  
changi ng needs wi t hi n t he doct r i ne of  st ar e deci s i s,  
whi ch,  i f  cor r ect l y under st ood,  was not  st at i c  and di d 
not  f or ever  pr event  t he cour t s f r om r ever si ng 
t hemsel ves or  f r om appl y i ng pr i nci pl es of  common l aw 
t o new si t uat i ons as t he need ar ose.  

I d.  ( quot i ng Bi el ski  v.  Schul ze,  16 Wi s.  2d 1,  11,  114 N. W. 2d 

105 ( 1962) ) . 28  Thus,  t hi s cour t  adopt ed t he r i sk- cont r i but i on 

t heor y,  whi ch r el axed t he pl ai nt i f f ' s  bur den of  pr oof  i n 

est abl i shi ng causat i on i n her  negl i gence and pr oduct  l i abi l i t y  

c l ai ms,  f or  t hr ee r easons.  

¶104 Fi r st ,  " [ e] ach def endant  cont r i but ed t o t he r i sk of  

i nj ur y t o t he publ i c and,  consequent l y,  t he r i sk of  i nj ur y t o 

i ndi v i dual  pl ai nt i f f s.  .  .  .  "   I d.  at  191 ( emphasi s i n 

or i gi nal ,  f oot not e omi t t ed) .   I n t hi s sense,  each shar ed some 

measur e of  cul pabi l i t y  i n pr oduci ng or  mar ket i ng t he dr ug.   I d.  

at  191- 92.   Second,  because t he dr ug compani es wer e i n a bet t er  

posi t i on t o absor b t he cost  of  t he i nj ur y ( t hr ough ei t her  

i nsur ance,  i ncor por at i on of  t he damage awar ds,  or  by passi ng t he 

cost  al ong t o t he publ i c as " a cost  of  doi ng busi ness, "  i d.  at  

192) ,  t hi s cour t  concl uded t hat  " i t  i s  bet t er  t o have dr ug 

compani es or  consumer s shar e t he cost  of  t he i nj ur y t han t o 

                                                 
28  The dr ug company def endant s ar gued t hat  onl y t he 

l egi s l at ur e coul d f ashi on t hi s t ype of  r emedy.   Thi s cour t  was 
not  per suaded,  wr i t i ng:   " I t  i s  t he f unct i on of  t hi s cour t  t o 
modi f y t he exi st i ng common l aw i f  t hat  becomes necessar y t o 
pr omot e j ust i ce under  t he l aw. "   Col l i ns,  116 Wi s.  2d at  198 n.  
12.   



No.  2003AP1528   

 

52 
 

pl ace t he bur den sol el y on t he i nnocent  pl ai nt i f f . "   I d.   Thi r d,  

t he cour t  r ecogni zed t hat  " t he cost  of  damages awar ds wi l l  act  

as an i ncent i ve f or  dr ug compani es t o t est  adequat el y t he dr ugs 

t hey pl ace on t he mar ket  f or  gener al  medi cal  use. "   I d.  

¶105  Under  t he r i sk- cont r i but i on t heor y as st at ed i n 

Col l i ns,  a pl ai nt i f f  need commence an act i on agai nst  onl y one 

def endant , 29 but  t he pl ai nt i f f  wi l l  have t o al l ege t he f ol l owi ng 

el ement s and pr ove each t o t he sat i sf act i on of  t he t r i er  of  

f act :    

[ T] hat  t he pl ai nt i f f ' s  mot her  t ook DES;  t hat  DES 
caused t he pl ai nt i f f ' s  subsequent  i nj ur i es;  t hat  t he 
def endant  pr oduced or  mar ket ed t he t ype of  DES t aken 
by t he pl ai nt i f f ' s  mot her ; [ 30]  and t hat  t he def endant ' s 
conduct  i n pr oduci ng or  mar ket i ng t he DES const i t ut ed 
a br each of  a l egal l y r ecogni zed dut y t o t he 
pl ai nt i f f .    

I d.  at  193.     I t  was not  f at al  t o a pl ai nt i f f ' s  c l ai m i f  he or  

she coul d not  i dent i f y t he t ype of  DES t aken by t he mot her .   The 

Col l i ns cour t  hel d t hat  " [ i ] n t he s i t uat i on wher e t he pl ai nt i f f  

cannot  al l ege and pr ove what  t ype of  DES t he mot her  t ook,  as t o 

t he t hi r d el ement  t he pl ai nt i f f  need onl y al l ege and pr ove t hat  

t he def endant  dr ug company pr oduced or  mar ket ed t he dr ug DES f or  

                                                 
29 The onus was on t he def endant  t o i mpl ead ot her  cul pabl e 

def endant s.   Col l i ns,  116 Wi s.  2d at  194.  

30 The pl ai nt i f f  was not  r equi r ed t o pr ove t hat  a def endant  
pr oduced or  mar ket ed t he pr eci se DES t aken by t he pl ai nt i f f ' s  
mot her ,  but  r at her  was si mpl y r equi r ed t o show t hat  a def endant  
pr oduced t he t ype of  DES t aken ( by cer t ai n i dent i f i abl e 
char act er i st i cs such as col or ,  shape mar ki ngs,  si ze,  et c. ) .   I d.  
at  194.  
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use i n pr event i ng mi scar r i ages dur i ng pr egnancy. "   I d.  at  194. 31  

I f  t hese el ement s coul d be pr oven,  t he pl ai nt i f f  coul d r ecover  

al l  damages f r om t he named def endant .   I d.    

¶106 Thi s cour t  concl uded t hat  t he pl ai nt i f f  coul d al so 

pr oceed on a st r i ct  pr oduct s l i abi l i t y  t heor y by pr ovi ng:  

( 1)  t hat  t he DES was def ect i ve when i t  l ef t  t he 
possessi on or  cont r ol  of  t he dr ug company;  ( 2)  t hat  i t  
was unr easonabl y danger ous t o t he user  or  consumer ;  
( 3)  t hat  t he def ect  was a cause of  t he pl ai nt i f f ' s  
i nj ur i es or  damages;  ( 4)  t hat  t he dr ug company engaged 
i n t he busi ness of  pr oduci ng or  mar ket i ng DES or ,  put  
negat i vel y,  t hat  t hi s i s not  an i sol at ed or  i nf r equent  
t r ansact i on not  r el at ed t o t he pr i nci pal  busi ness of  
t he dr ug company;  and ( 5)  t hat  t he pr oduct  was one 
whi ch t he company expect ed t o r each t he user  or  
consumer  wi t hout  subst ant i al  change i n t he condi t i on 
i t  was when sol d.  

I d.  at  195.     

¶107 However ,  t hi s cour t  was concer ned t hat  onl y t hose 

def endant  dr ug compani es t hat  " r easonabl y coul d have cont r i but ed 

i n some way t o t he act ual  i nj ur y"  be hel d account abl e.   I d.  at  

191 n. 10 ( emphasi s added) .   Thus,  af t er  t he pl ai nt i f f  made a 

pr i ma f aci e case under  ei t her  negl i gence or  st r i ct  pr oduct s 

l i abi l i t y  t heor y,  a def endant  coul d escape l i abi l i t y  i f  i t  

pr oved by a pr eponder ance of  evi dence t hat  t he DES i t  pr oduced 

or  mar ket ed coul d not  have r eached t he pl ai nt i f f ' s  mot her .   I d.  

                                                 
31 Just i ce Wi l cox' s di ssent  i ncor r ect l y const r ues Col l i ns as 

r equi r i ng pl ai nt i f f s t o pr ove t he t ype of  DES t aken by t he 
mot her ,  Wi l cox,  J. ,  di ssent i ng,  ¶210,  i gnor i ng t he f act  t hat  i n 
Col l i ns,  t he pl ai nt i f f  need onl y al l ege and pr ove t hat  t he 
def endant  dr ug company pr oduced or  mar ket ed t he dr ug i f  t he 
pl ai nt i f f  coul d not  pr ove t he t ype of  DES t he mot her  t ook.  
Compar e  Wi l cox,  J. ,  di ssent i ng ¶210,  wi t h Col l i ns,  116 Wi s.  2d 
at  194.  
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at  197- 98.   A def endant  coul d accompl i sh t hi s by est abl i shi ng 

" t hat  i t  di d not  pr oduce or  mar ket  t he subj ect  DES ei t her  dur i ng 

t he t i me per i od t he pl ai nt i f f  was exposed t o DES or  i n t he 

r el evant  geogr aphi cal  mar ket  ar ea i n whi ch t he pl ai nt i f f ' s  

mot her  acqui r ed t he DES. "    I d.  at  198.    

¶108 Pr ovi di ng def endant s t he abi l i t y  t o pr ove t hei r  way 

out  of  l i abi l i t y  " wi l l  r esul t  i n a pool  of  def endant s whi ch i t  

can r easonabl y be assumed coul d have caused t he pl ai nt i f f ' s  

i nj ur i es. "   I d.   Thi s pr ocedur e,  however ,  was i mpr eci se,  as i t  

coul d mean t hat  some of  t he r emai ni ng def endant s may st i l l  be 

i nnocent .   Never t hel ess,  t hi s cour t  accept ed t hat  possi bi l i t y 

" as t he pr i ce t he def endant s,  and per haps ul t i mat el y soci et y,  

must  pay t o pr ovi de t he pl ai nt i f f  an adequat e r emedy under  t he 

l aw. "   I d.  at  198.  

¶109 For  t hose def endant s t hat  coul d not  excul pat e 

t hemsel ves,  t hi s cour t  concl uded t hat  t he appl i cat i on of  

compar at i ve negl i gence " pr ovi de[ d]  t he most  equi t abl e means t o 

assi gn l i abi l i t y  and appor t i on damages among t he l i abl e 

def endant s. "   I d.  at  199.   I n assi gni ng l i abi l i t y  among t he 

def endant s,  t hi s cour t  det er mi ned t hat  t he j ur y may consi der  t he 

f ol l owi ng nonexhaust i ve l i s t  of  f act or s:  

[ W] het her  t he dr ug company conduct ed t est s on DES f or  
saf et y and ef f i cacy i n use f or  pr egnanci es;  t o what  
degr ee t he company t ook a r ol e i n gai ni ng FDA appr oval  
of  DES f or  use i n pr egnanci es;  whet her  t he company had 
a smal l  or  l ar ge mar ket  shar e i n t he r el evant  ar ea;  
whet her  t he company t ook t he l ead or  mer el y  f ol l owed 
t he l ead of  ot her s i n pr oduci ng or  mar ket i ng DES;  
whet her  t he company i ssued war ni ngs about  t he danger s 
of  DES;  whet her  t he company pr oduced or  mar ket ed DES 
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af t er  i t  knew or  shoul d have known of  t he possi bl e 
hazar ds DES pr esent ed t o t he publ i c;  and whet her  t he 
company t ook any af f i r mat i ve st eps t o r educe t he r i sk 
of  i nj ur y t o t he publ i c.  

I d.  at  200.   Thr ough t he t r i al  cour t ' s  exer ci se of  di scr et i on,  

t he j ur y coul d be per mi t t ed t o consi der  ot her  r el evant  f act or s 

t o appor t i oni ng l i abi l i t y .   I d.  

A 

 ¶110 At  t he out set ,  t he par t i es di sput e whet her  t hi s cour t  

shoul d r ecogni ze t he r i sk- cont r i but i on t heor y f or  Thomas' s 

c l ai m.   The Pi gment  Manuf act ur er s cont end t hat  t he Col l i ns cour t  

was concer ned wi t h modi f y i ng t he common l aw t o ensur e t hat  t he 

pl ai nt i f f  had a r emedy,  f or  unl ess exi st i ng l aw was modi f i ed,  

t he pl ai nt i f f  i n Col l i ns woul d have had no r emedy agai nst  

anyone.   By cont r ast ,  t he Pi gment  Manuf act ur er s not e t hat  Thomas 

had a r emedy f or  hi s i nj ur i es agai nst  hi s l andl or ds.   Because 

Thomas had a r emedy,  t he Pi gment  Manuf act ur er s cont end t hat  

t her e i s no need t o appl y t he r i sk- cont r i but i on t heor y t o hi s 

case.   We do not  agr ee.  

1 

 ¶111 Ar t i c l e I ,  Sect i on 9 of  t he Wi sconsi n Const i t ut i on 

pr ovi des:  

Ever y per son i s ent i t l ed t o a cer t ai n r emedy i n t he 
l aws f or  al l  i nj ur i es,  or  wr ongs whi ch he may r ecei ve 
i n hi s per son,  pr oper t y,  or  char act er ;  he ought  t o 
obt ai n j ust i ce f r eel y,  and wi t hout  bei ng obl i gat ed t o 
pur chase i t ,  compl et el y and wi t hout  deni al ,  pr ompt l y 
and wi t hout  del ay,  conf or mabl y t o t he l aws.  

¶112 The Pi gment  Manuf act ur er s woul d have t hi s cour t  

concl ude t hat  because Col l i ns r el i ed on Ar t i c l e I ,  Sect i on 9,  
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and because i n Col l i ns t he pl ai nt i f f  was wi t hout  a r emedy,  i t  

f ol l ows t hat  Ar t i c l e I ,  Sect i on 9 appl i es onl y when a pl ai nt i f f  

i s  wi t hout  a r emedy.   See Resp' t  Br .  at  36 ( " Ar t i c l e I ,  § 9 was 

mat er i al  t o t he anal ysi s i n Col l i ns onl y because t he Cour t  

concl uded t hat  Ther ese Col l i ns was ent i t l ed t o a r emedy at  l aw 

f or  her  i nj ur i es,  and unl ess exi st i ng l aw wer e modi f i ed she 

woul d have no r emedy agai nst  anyone. " ) .   Accor di ng t o t he 

Pi gment  Manuf act ur er s,  " The Cour t  deci ded Col l i ns t o ensur e t hat  

DES cl ai mant s had a r emedy,  not  t hat  t hey coul d choose,  among 

al l  possi bl e c l asses of  pot ent i al  def endant s f r om whom t hey 

woul d col l ect  t hei r  r emedy. "   Resp' t  Br .  At  41.   The Pi gment  

Manuf act ur er s cont end t hat  because Thomas had an " an oppor t uni t y  

f or  a j udgment  agai nst  t he l andl or ds f or  t he f ul l  amount  

demanded i f  he had l i t i gat ed hi s c l ai ms, "  Resp' t  Br .  At  36- 37,  

t her e i s no j ust i f i cat i on f or  ext endi ng Col l i ns.    

¶113 We do not  agr ee wi t h t he Pi gment  Manuf act ur er s '  

r eadi ng of  Col l i ns,  and we do not  agr ee t hat  Ar t i c l e I ,  Sect i on 

9 i s as f r ai l  as t he Pi gment  Manuf act ur er s woul d have us 

bel i eve.    

a 

¶114 The Col l i ns cour t  was concer ned wi t h mor e t han j ust  

ensur i ng a pl ai nt i f f  had a r emedy agai nst  someone f or  somet hi ng.   

I nst ead,  t he Col l i ns cour t  wr ot e t hat  Ar t i c l e I ,  Sect i on 9 had 

been i nt er pr et ed i n a manner  t hat  al l owed t he cour t  t o f ashi on 

an adequat e r emedy when one di d not  exi st .   Col l i ns,  116 Wi s.  2d 

at  182.   I n f ashi oni ng t he par t i cul ar s of  Wi sconsi n' s r i sk-

cont r i but i on t heor y,  t he cour t  r emai ned mi ndf ul  t hat ,  i n t he 
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end,  t he t heor y woul d pr ovi de t he pl ai nt i f f  wi t h an adequat e 

r emedy shoul d t he pl ai nt i f f  meet  t he bur den of  pr oof .   I d.  at  

194,  198.  

¶115 We have ser i ous concer ns wi t h t he Pi gment  

Manuf act ur er s '  at t empt  t o di spl ace al l  of  t he bl ame f or  l ead 

poi soni ng f r om i t s whi t e l ead car bonat e pi gment  on l andl or ds and 

what  ef f ect  t hat  wi l l  have on t he adequacy of  a pl ai nt i f f ' s  

r emedy.   Al t hough t hi s cour t  has hel d t hat  " a dut y t o t est  f or  

l ead pai nt  ar i ses whenever  t he l andl or d of  a r esi dent i al  

pr oper t y const r uct ed bef or e 1978 ei t her  knows or  i n t he use of  

or di nar y car e shoul d know t hat  t her e i s peel i ng or  chi ppi ng 

pai nt  on t he r ent al  pr oper t y, "  Ant waun,  228 Wi s.  2d at  62,  t hi s 

cour t  has al so concl uded t hat  a pol l ut i on excl usi on32 i n a 

                                                 
32 The pol l ut i on excl usi on i n t he commer ci al  gener al  

l i abi l i t y  i nsur ance pol i cy r ead:  

Thi s i nsur ance does not  appl y t o:  

.  .  .  .  

f .  ( 1)  " Bodi l y i nj ur y"  or  " pr oper t y damage"  ar i s i ng 
out  of  t he act ual ,  al l eged or  t hr eat ened di schar ge,  
di sper sal ,  r el ease or  escape of  pol l ut ant s:  

( a)  At  or  f r om pr emi ses you own,  r ent  or  occupy;  

.  .  .  .   

Pol l ut ant s means any sol i d,  l i qui d,  gaseous or  t her mal  
i r r i t ant  or  cont ami nant ,  i ncl udi ng smoke,  vapor ,  soot ,  
f umes,  aci ds,  al kal i s,  chemi cal s and wast e.   Wast e 
i ncl udes mat er i al s t o be r ecycl ed,  r econdi t i oned or  
r ecl ai med.  

Peace,  228 Wi s.  2d at  112 n. 4.  
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commer ci al  gener al  l i abi l i t y  i nsur ance pol i cy bar s cover age f or  

l ead poi soni ng f r om pai nt  t hat  has chi pped,  f l aked,  or  br oken 

down i nt o dust  or  f umes.   Peace v.  Nor t hwest er n Nat ' l  I ns.  Co. ,  

228 Wi s.  2d 106,  130,  596 N. W. 2d 429 ( 1999) .   The r esul t  of  

Peace i s t hat  many vi ct i ms of  l ead poi soni ng wi l l  be depr i ved 

" of  an ef f ect i ve r emedy f or  t hei r  har m. "   I d.  at  151 ( Cr ooks,  

J. ,  di ssent i ng) .   

¶116 Whi l e Thomas r ecover ed f r om t wo of  t he l andl or ds'  

i nsur er s ( Fi r e I nsur ance Exchange and Ger mant own Mut ual  

I nsur ance) ,  t he set t l ement  wi t h Fi r e I nsur ance Exchange occur r ed 

t hr ee year s bef or e Peace was deci ded, 33 and Ger mant own Mut ual  

I nsur ance Company appar ent l y di d not  have a pol l ut i on excl usi on,  

as i t  never  r ai sed one.   Af t er  Peace was handed down,  however ,  

t he i nsur er  f or  St at e Far m successf ul l y r ai sed i t s pol l ut i on 

excl usi on,  whi ch cont ai ned t he same l anguage consi der ed i n 

Peace,  and was di smi ssed f r om t he sui t .   I t  i s  t hi s l at t er  

occur r ence t hat  i s t r oubl esome,  as i t  hi ghl i ght s t he emer gi ng 

r ami f i cat i ons Peace hol ds f or  f ut ur e v i ct i ms of  l ead poi soni ng.   

Those vi ct i ms may not  shar e Thomas' s chance i n bei ng abl e t o 

r ecover  somet hi ng f r om t hei r  negl i gent  l andl or ds.    

¶117 Al so t r oubl i ng i s t he f act  t hat  l andl or ds can i mmuni ze 

t hemsel ves f r om l i abi l i t y  f or  " t hei r  act s or  omi ssi ons r el at ed 

t o l ead poi soni ng or  l ead exposur e of  a per son who r esi des i n or  

has vi s i t ed t he dwel l i ng or  uni t  i f ,  at  t he t i me t hat  t he l ead 

                                                 
33 Thomas set t l ed wi t h Fi r e I nsur ance Exchange,  t he i nsur er  

f or  t he l andl or d of  2652 Nor t h 37t h St r eet ,  on December  6,  1996.    
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poi soni ng or  l ead exposur e occur r ed,  a cer t i f i cat e of  l ead- f r ee 

st at us or  a cer t i f i cat e of  l ead- saf e st at us was i n ef f ect  f or  

t he dwel l i ng or  uni t . "   Wi s.  St at .  § 254. 173( 2) . 34  As Thomas has 

est abl i shed on hi s summar y j udgment  r ecor d,  however ,  t he danger s 

of  l ead poi soni ng f r om l ead pai nt  exi st  not wi t hst andi ng a " l ead-

saf e st at us. "   Thi s cour t  has r ecogni zed t he same.   See Peace,  

228 Wi s.  2d at  130 n. 16 ( equat i ng l ead as a cont ami nant  or  

                                                 
34 Var i ous por t i ons of  Wi s.  St at .  § 254. 173 ar e schedul ed t o 

be r epeal ed at  var i ous t i mes.   1999 Wi s.  Act  113,  § 34 st at es:  

( 1)   I MMUNI TY FROM LI ABI LI TY FOR LEAD POI SONI NG OR 
LEAD EXPOSURE.   The cr eat i on of  sect i on 254. 173 of  t he 
st at ut es f i r st  appl i es t o l ead poi soni ng or  l ead 
exposur e t hat  occur s on t he ef f ect i ve dat e of  t hi s 
subsect i on.   

 

1999 Wi s.  Act  113,  § 35 st at es:  

Ef f ect i ve dat es.   Thi s act  t akes ef f ect  on t he day 
af t er  publ i cat i on,  except  as f ol l ows:  

( 1c)   The t r eat ment  of  sect i ons 254. 11 ( 8d) ,  254. 154 
( by SECTI ON 10) ,  254. 166 ( 2)  ( c)  and ( e) ,  254. 172 and 
901. 055 of  t he st at ut es,  t he cr eat i on of  sect i ons 
254. 166 ( 2)  ( c)  2.  and 3.  and 254. 173 of  t he st at ut es 
and SECTI ON 34 ( 1)  of  t hi s act  t ake ef f ect  on t he 
f i r st  day of  t he 16t h mont h begi nni ng af t er  
publ i cat i on.   

( 2)  The r epeal  of  sect i on 254. 173 ( 3)  of  t he st at ut es 
and t he amendment  of  sect i on 254. 154 ( by SECTI ON 10b)  
of  t he st at ut es t ake ef f ect  on t he f i r st  day of  t he 
64t h mont h begi nni ng af t er  publ i cat i on.  

( 3)   The r epeal  of  sect i on 254. 173 ( t i t l e) ,  ( 1)  and 
( 2)  of  t he st at ut es and t he r epeal  and r ecr eat i on of  
sect i on 254. 154 of  t he st at ut es t ake ef f ect  on t he 
f i r st  day of  t he 100t h mont h begi nni ng af t er  
publ i cat i on.  
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pol l ut ant  " i n t he same way t hat  a l oaded pi st ol  i s  a danger ous 

weapon,  even when i t  i s  l ocked up i n a gun case,  and a mamba i s 

a deadl y poi sonous snake,  even when i t  i s  conf i ned i n a r ept i l e 

house. " ) .  

b 

¶118 Fur t her ,  t he Pi gment  Manuf act ur er s '  r eadi ng of  t he 

i mpor t ance of  Ar t i c l e I ,  Sect i on 9 t o Col l i ns i s i n er r or .    

¶119 As not ed,  t he Pi gment  Manuf act ur er s woul d have t hi s 

cour t  concl ude t hat  because Col l i ns r el i ed on Ar t i c l e I ,  Sect i on 

9,  and because i n Col l i ns t he pl ai nt i f f  was wi t hout  a r emedy,  i t  

f ol l ows t hat  Ar t i c l e I ,  Sect i on 9 appl i es onl y when a pl ai nt i f f  

i s  wi t hout  a r emedy.   The onl y " compar abl e j ust i f i cat i on"  f or  

ext endi ng t he r i sk- cont r i but i on t heor y,  t he Pi gment  

Manuf act ur er s cont end,  i s when a pl ai nt i f f  i s  r emedi l ess.  

¶120 We do not  agr ee wi t h t he assumpt i on of  t he Pi gment  

Manuf act ur er s '  ar gument .   They assume t hat  Ar t i c l e I ,  Sect i on 9 

becomes oper at i ve onl y when a pl ai nt i f f  i s  r emedi l ess.   St at ed 

i n t he cont r aposi t i ve,  t he Pi gment  Manuf act ur er s assume t hat  

when someone has a r emedy,  Ar t i c l e I ,  Sect i on 9 i s not  r el evant .   

The i mpor t  of  t hi s ar gument  i s t hat  wher e r ecover y has been had 

agai nst  one t or t f easor ,  al l  ot her  t or t f easor s ar e necessar i l y 

absol ved. 35   

                                                 
35  See Physi c i ans Pl us I ns.  Cor p.  v.  Mi dwest  Mut .  I ns.  Co. ,  

2001 WI  App 148,  ¶42,  246 Wi s.  2d 933,  632 N. W. 2d 59 ( di scussi ng 
j oi nt  t or t f easor s i n gener al ;  " [ T] he f act  r emai ns t hat  t he 
l i abi l i t y  of  one def endant  does not  pr ecl ude t he l i abi l i t y  of  
t he ot her s on t he pr esent  f act s. " ) .  
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¶121 However ,  as Judge Br own concl uded i n hi s concur r i ng 

opi ni on bel ow:  

The pl ai n meani ng of  t hi s sect i on i s t hat  ever y per son 
i s ent i t l ed t o a cer t ai n r emedy f or  " al l  i nj ur i es or  
wr ongs whi ch he may r ecei ve i n hi s per son. "   Not i ce 
t hat  t he wor di ng i s i n t he di s j unct i ve.   The way I  
r ead t hi s c l ause,  i t  means t hat  even assumi ng onl y one 
i nj ur y,  i f  t hat  i nj ur y was br ought  about  by separ at e 
wr ongs agai nst  t he per son,  t hat  per son i s ent i t l ed t o 
a r emedy f or  each " wr ong. "  

Thomas,  275 Wi s.  2d 377,  ¶22 ( Br own,  J. ,  concur r i ng)  ( emphasi s 

i n or i gi nal ) .   Judge Br own went  on t o wr i t e:  

I  have never  seen a case t hat  i nsul at es a wr ongdoer  
f r om bei ng exposed t o a l awsui t  j ust  because t her e 
exi st s a r emedy agai nst  anot her  wr ongdoer .  

I d.  

¶122 We agr ee wi t h Judge Br own' s r eadi ng and sent i ment .   

See Ross v.  Eber t ,  275 Wi s.  523,  526,  82 N. W. 2d 315 ( 1957)  ( t he 

wr ongs cont empl at ed by t hi s pr ovi s i on ar e t hose r esul t i ng f r om a 

par t y ' s l egal  r i ght ) .   See al so Schol ber g v.  I t nyr e,  264 Wi s.  

211,  213,  58 N. W. 2d 698 ( 1953) ;  Menasha Wooden War e Co.  v.  

Wi nt er ,  159 Wi s.  437,  442,  150 N. W.  526 ( 1915) .   Thi s cour t  has 

pr evi ousl y expl ai ned t hat  we exami ne t hr ee sour ces i n 

det er mi ni ng a const i t ut i onal  pr ovi s i on' s meani ng:  " t he pl ai n 

meani ng of  t he wor ds i n t he cont ext  used;  t he const i t ut i onal  

debat es and t he pr act i ces i n exi st ence at  t he t i me of  t he 

wr i t i ng of  t he const i t ut i on;  and t he ear l i est  i nt er pr et at i on of  

t he pr ovi s i on by t he l egi s l at ur e as mani f est ed i n t he f i r st  l aw 

passed f ol l owi ng adopt i on. "   St at e v.  Hamdan,  2003 WI  113,  ¶64 

n.  29,  264 Wi s.  2d 433,  665 N. W. 2d 785 ( c i t at i on and quot at i on 
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omi t t ed) .   As Judge Br own cor r ect l y not ed,  t he f act  t hat  Thomas 

may have been " wr onged"  by ( and r ecei ved a r emedy f r om)  hi s 

l andl or d s i mpl y has no bear i ng on whet her  Thomas has been 

" wr onged"  by one or  mor e Pi gment  Manuf act ur er s. 36   

¶123 Al t hough t he r i ght  t o a r emedy pr ovi s i on does not  

guar ant ee t he cer t ai nt y of  r ecover y,  Neuhaus v.  Cl ar k Count y,  14 

Wi s.  2d 222,  229,  111 N. W. 2d 180 ( 1961) ,  i t  cannot  be t ur ned on 

i t s head such t hat  i t  becomes a vehi c l e t o def eat  t he 

pl ai nt i f f ' s  r i ght  t o r ecover y f or  wr ongs commi t t ed by one si mpl y 

because some r ecover y has al r eady been had agai nst  anot her .   

Ar t i c l e I ,  Sect i on 9 i s not  a shi el d agai nst  l i abi l i t y  i n t hi s 

sense.   

 ¶124 Thomas cl ai ms hi s i nj ur i es wer e caused by t wo separ at e 

wr ongs:   f i r st ,  by t he negl i gence of  hi s l andl or ds;  second,  by 

t he Pi gment  Manuf act ur er s f or  negl i gent l y manuf act ur i ng and 

mar ket i ng whi t e l ead car bonat e as saf e.   Whi l e we agr ee wi t h t he 

Pi gment  Manuf act ur er s t hat  l andl or ds ar e i n t he best  posi t i on t o 

cont ai n t he danger s of  l ead pi gment  i n pai nt  once t he pai nt  has 

                                                 
36 The ear l y i nt er pr et at i ons of  t he pr act i ces i n exi st ence 

at  t he t i me Ar t i c l e I ,  Sect i on 9 was adopt ed ar e set  f or t h 
bel ow.   See I V. A. 2.  i nf r a.    

Fur t her ,  Ar t i c l e I ,  Sect i on 9 of  t he Wi sconsi n Const i t ut i on 
i s not  a pr ovi s i on t hat  woul d have been i nt er pr et ed by t he 
l egi s l at ur e.   Ar t i c l e I ,  Sect i on 9 i s a subst ant i ve r i ght  t o t he 
ext ent  t hat  i t  ent i t l es a l i t i gant  t o a r emedy as i t  exi st ed at  
common l aw.   I t  does not  cr eat e r i ght s.   The l egi s l at ur e may 
change t hat  common l aw,  but  t hose changes must  be r easonabl e t o 
pass scr ut i ny under  Ar t i c l e I ,  Sect i on 9.    
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been appl i ed,  l andl or ds ar e not  t o bl ame f or  t he f act  t hat  t he 

l ead pi gment  i n t he pai nt  i s  poi sonous i n t he f i r st  i nst ance.    

2 

¶125 Ami cus f or  Ci v i l  Tr i al  Counsel  of  Wi sconsi n ( Ami cus 

Ci vi l  Tr i al  Counsel )  cont ends our  r eadi ng of  Ar t i c l e I ,  Sect i on 

9 i s t oo s i mpl i st i c.   I t  st at es t hat  " t her e can be no gai nsayi ng 

t hat  over  t he past  decade or  so t he i nt er pr et at i on and 

appl i cat i on of  Ar t i c l e I ,  Sect i on 9 have caused consi der abl e 

j ur i spr udent i al  di shar mony wi t hi n t he Cour t . "   See e. g.  Ai cher  

v.  Wi sconsi n Pat i ent s Comp.  Fund,  2000 WI  98,  237 Wi s.  2d 99,  

613 N. W. 2d 849;  Tomczak v.  Bai l ey,  218 Wi s.  2d 245,  578 N. W. 2d 

166 ( 1998) ;  Est at e of  Makos v.  Wi sconsi n Masons Heal t h Car e 

Fund,  211 Wi s.  2d 41,  564 N. W. 2d 662 ( 1997) ,  over r ul ed by 

Ai cher ,  237 Wi s.  2d 99,  ¶6.   Ami cus Ci vi l  Tr i al  Counsel  obser ves 

t hat  t hese cases i nvol ved l egi s l at i ve under t aki ngs t hat ,  

dependi ng on t he par t i cul ar  f act i on of  t hi s cour t ' s  poi nt  of  

v i ew,  ei t her  unaccept abl y or  accept abl y l i mi t ed or  pr ecl uded 

j udi c i al  r emedi es.   Thi s i s t he pr oper  f i t  f or  Ar t i c l e I ,  

Sect i on,  9,  Ami cus Ci vi l  Tr i al  Counsel  cont ends.    

¶126 Ami cus Ci vi l  Tr i al  Counsel  ar gues t hat  t he pur pose and 

t r adi t i on of  Ar t i c l e I ,  Sect i on 9 est abl i shes t hat  i t  i s  t o be 

i nvoked when t he l egi s l at ur e has t aken some unr easonabl e 
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act i on. 37  Wher e t he l egi s l at ur e act s r easonabl y,  Ami cus Tr i al  

Counsel  submi t s,  t hi s cour t  has def er r ed t o t hose deci s i ons and 

                                                 
37 See e. g.  Hi ncks v.  Ci t y of  Mi l waukee,  46 Wi s.  559,  566-

67,  1 N. W.  230 ( 1879)  ( st at ut e gr ant i ng i mmuni t y t o Ci t y of  
Mi l waukee al one f or  per sonal  i nj ur i es st emmi ng f r om si dewal k 
wor k st r uck down as i t  was " an at t empt  on t he par t  of  t he 
l egi s l at ur e t o gr ant  a pr i v i l ege or  i mmuni t y t o t he c i t y of  
Mi l waukee agai nst  a gener al  r ul e of  l aw,  whi l e al l  ot her  
muni ci pal  cor por at i ons ar e l ef t  subj ect  t o i t s oper at i on. " ) ;  
Dur kee v.  Ci t y of  Janesvi l l e,  28 Wi s.  464,  471 ( 1871)  ( st at ut e 
pr ecl udi ng t axat i on of  cost s i n pr evai l i ng par t y ' s f avor  when 
Janesvi l l e i s a par t y def endant  i n t ax assessment  case hel d 
unconst i t ut i onal ) ;  Phel ps v.  Rooney,  9 Wi s.  55,  82 ( 1859)  
( Di xon,  C. J. ,  di ssent i ng)  ( " I f  t he l egi s l at ur e can t ake away t he 
r emedy t o [ an]  unj ust i f i abl e and al ar mi ng ext ent ,  t hey can 
dest r oy i t  ent i r el y,  and t hus t hi s sol emn const i t ut i onal  
decl ar at i on of  t he peopl e becomes a dead l et t er ,  a mer e 
' gl i t t er i ng gener al i t y, '  wi t hout  subst ance or  ef f ect . " ) .  
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concl uded t hey di d not  v i ol at e Ar t i c l e I ,  Sect i on 9. 38  Mor e t o 

t he poi nt  her e,  Ami cus Tr i al  Counsel  cont ends t hat  Ar t i c l e I ,  

Sect i on 9 does not  empower  t hi s  cour t  t o mol d t he common l aw 

whenever  i t  happens t o i nconveni ence pl ai nt i f f s seeki ng a r emedy 

f or  t hei r  i nj ur i es.   Ami cus not es t hat  t hi s cour t  has pr evi ousl y 

                                                 
38 See e. g.  St anhope v.  Br own Count y,  90 Wi s.  2d 823,  844,  

280 N. W. 2d 711 ( 1979)  ( $25, 000 l i mi t  on r ecover y f r om 
gover nment al  t or t f easor s was not  i nval i d under  Ar t i c l e I ,  
Sect i on 9) ;  Wi ener  v.  J.  C.  Penney Co. ,  65 Wi s.  2d 139,  151- 52,  
222 N. W. 2d 149 ( 1974)  ( st at ut e' s pr ohi bi t i on on cl ass act i ons 
agai nst  sel l er s f or  f ai l i ng t o r ef und excess i nt er est  does not  
v i ol at e Ar t i c l e I ,  Sect i on 9) ;  Ker ner  v.  Empl oyer s Mut .  
Li abi l i t y  I ns.  Co. ,  35 Wi s.  2d 391,  151 N. W. 2d 72 ( 1967)  
( wor ker ' s compensat i on scheme does not  v i ol at e Ar t i c l e I ,  
Sect i on 9 as t he empl oyee' s r i ght  t o a r emedy f or  a wr ong i s 
modi f i ed by t he phr ase " conf or mabl y t o t he l aws, "  and t he 
l egi s l at ur e has t he power  t o r egul at e t he r emedi es f or  wr ongs) ;  
Ocampo v.  Raci ne,  28 Wi s.  2d 506,  512- 13,  137 N. W. 2d 477 ( 1965)  
( 120- day not i ce of  c l ai m st at ut e appl i ed t o mi nor  di d not  
v i ol at e Ar t i c l e I ,  Sect i on 9 as i t  was not  unr easonabl e) ;  Br ust  
v.  Fi r st  Nat ' l  Bank,  184 Wi s.  15,  23,  198 N. W.  749 ( 1924)  
( st at ut e t hat  al l owed def endant  new t r i al  i n pr oper  venue when 
act i on commenced i n wr ong count y di d not  v i ol at e Ar t i c l e I ,  
Sect i on 9) ;  Dani el s v.  Raci ne,  98 Wi s.  649,  652,  74 N. W.  553 
( 1898)  ( l aw t hat  l i mi t ed t he t i me f or  gi v i ng not i ce of  i nj ur y t o 
15 days i n c i t i es and vi l l ages di d not  v i ol at e Ar t i c l e I ,  
Sect i on 9:   " Si nce t he onl y r i ght  of  act i on i n t he case at  bar  
was gi ven by st at ut e,  t her e can be no quest i on but  t hat  t he 
l egi s l at ur e had t he power  t o whol l y t ake i t  away by st at ut e. " ) ;  
Fl ander s v.  Mer r i mack,  48 Wi s.  567,  574- 75,  4 N. W.  741 ( 1880)  
( st at ut e t hat  al l owed t axpayer s f r om Town of  Mer r i mack opt i on of  
payi ng voi d t axes f or  1877 di d not  v i ol at e Ar t i c l e I ,  Sect i on 
9) ;  Dodge v.  Bar den,  33 Wi s.  246,  251 ( 1873)  ( st at ut e t hat  
i mposed cost s as a condi t i on of  t he change of  venue af t er  t he 
af f i davi t  i s  f i l ed di d not  v i ol at e Ar t i c l e I ,  Sect i on 9 as i t  
di d not  compel  t he par t y t o pur chase j ust i ce) .    
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decl i ned t o ut i l i ze Ar t i c l e I ,  Sect i on 9 t o r ef ashi on common 

l aw. 39     

¶127 Thr ough al l  t he di sagr eement ,  t hough,  Ami cus Tr i al  

Counsel  submi t s t hat  al most  al l  member s of  t hi s cour t ,  i n 

var i ous cont ext s,  have ci t ed t he f ol l owi ng pr oposi t i on i n 

di scussi ng Ar t i c l e I ,  Sect i on 9:  

That  sect i on,  t hough of  gr eat  i mpor t ance i n our  
j ur i spr udence,  i s pr i mar i l y addr essed t o t he r i ght  of  
per sons t o have access t o t he cour t s and t o obt ai n 
j ust i ce on t he basi s of  t he l aw as i t  i n f act  exi st s.   
No l egal  r i ght s ar e conf er r ed by t hi s por t i on of  t he 
Const i t ut i on.  

Mul der  v.  Acme- Cl evel and Cor p,  95 Wi s.  2d 173,  189,  290 N. W. 2d 

276 ( 1980) .   Agai nst  t hi s backdr op,  Ami cus Tr i al  Counsel  ar gues 

t hat  Col l i ns was an aber r at i on and i t s r el i ance on Ar t i c l e I ,  

Sect i on 9 as t he f oundat i on f or  i t s opi ni on was er r or .  

¶128 I n Col l i ns,  t hi s cour t  not ed t hat  Ar t i c l e I ,  Sect i on 9 

had been i nt er pr et ed i n t he f ol l owi ng manner :   " When an adequat e 

r emedy or  f or um does not  exi st  t o r esol ve di sput es or  pr ovi de 

due pr ocess,  t he cour t s,  under  t he Wi sconsi n Const i t ut i on,  can 

f ashi on an adequat e r emedy. "   Col l i ns,  116 Wi s.  2d at  182 

( c i t at i on and quot at i ons omi t t ed) .   Al t hough t hi s pr i nci pl e 

                                                 
39 See Schwenkhof f  v.  Far mer s Mut .  Aut o I ns.  Co. ,  6 Wi s.  2d 

44,  45- 47,  93 N. W. 2d 867 ( 1959)  ( unemanci pat ed mi nor  cannot  
mai nt ai n a negl i gence act i on agai nst  hi s or  her  par ent  f or  
per sonal  i nj ur y sust ai ned i n an aut omobi l e acci dent ) ;  Uni t ed 
St at es v.  Kl ebe Tool  & Di e Co. ,  5 Wi s.  2d 392,  398,  92 N. W. 2d 
868 ( 1958)  ( Ar t i c l e I ,  Sect i on 9 does not  appl y t o r el i eve a 
par t y f r om i t s cont r act ual  obl i gat i ons) ;  Fi r emen' s I ns.  Co.  v.  
Washbur n Count y,  2 Wi s.  2d 214,  224- 26,  85 N. W. 2d 840 ( 1957)  
( r ef usi ng t o abr ogat e common l aw gover nment al  i mmuni t y f or  
negl i gent  mai nt enance of  hi ghways) .   
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shows a par al l el  l i ne of  Ar t i c l e I ,  Sect i on 9 j ur i spr udence,  t he 

cour t  i n Col l i ns was not  out s t r et ched when i t  st at ed t hi s 

pr i nci pl e,  or  at  l east  not  as out st r et ched as Ami cus Ci vi l  Tr i al  

Counsel  cont ends.   See D. H. ,  76 Wi s.  2d at  294;  Hor t onvi l l e 

Educat i on Ass' n v.  Hor t onvi l l e Joi nt  School  Di st . ,  66 Wi s.  2d 

469,  497,  225 N. W. 2d 658 ( 1975) ,  r ever sed by 426 U. S.  482 

( 1976) .  

¶129 Set t i ng asi de t he wi sdom of  t hi s pr oposi t i on f or  t he 

moment ,  even Ami cus Ci vi l  Tr i al  Counsel  agr ees t hat  i n McCoy v.  

Kenosha Count y,  195 Wi s.  273,  277,  218 N. W.  348 ( 1928) ,  t hi s 

cour t  hel d t hat  t he phr ase " conf or mabl y t o t he l aws"  i n Ar t i c l e 

I ,  Sect i on 9 r el at es t o " a r ecogni zed,  l ong est abl i shed syst em 

of  l aws exi st i ng i n t he sever al  st at es adopt i ng t he const i t ut i on 

as wel l  as i n t he pr i or  or gani zat i ons f r om whi ch t he st at es wer e 

or gani zed. "   That  " common l aw, "  however ,  i s  f r equent l y r ef i ned 

by t hi s cour t ,  consi st ent  wi t h t he dynami c pr i nci pl e t hat  

" al l ows i t  t o gr ow and t o t ai l or  i t sel f  t o meet  changi ng needs 

wi t hi n t he doct r i ne of  st ar e deci s i s,  whi ch,  i f  cor r ect l y 

under st ood,  was not  st at i c and di d not  f or ever  pr event  t he 

cour t s f r om r ever si ng t hemsel ves or  f r om appl y i ng pr i nci pl es of  

common l aw t o new si t uat i ons as t he need ar ose. "   Bi el ski ,  16 

Wi s.  2d at  11 ( c i t at i on and quot at i ons omi t t ed) .   Thus,  al t hough 

t he Ar t i c l e I ,  Sect i on 9 pr ovi s i on i t sel f  may not  cr eat e " new 

r i ght s, "  i t  does al l ow f or  a r emedy t hr ough t he exi st i ng common 

l aw.   As Col l i ns al l owed f or  t he r ecogni t i on of  t he r i sk-

cont r i but i on t heor y i n f act ual l y  s i mi l ar  cases,  we must  assess 
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whet her  t hi s common l aw appl i es t o Thomas' s s i t uat i on. 40  

Col l i ns,  116 Wi s.  2d at  191.  

¶130 Conf r ont i ng t he wi sdom of  t hi s " adequat e r emedy"  

pr oposi t i on,  Ami cus Ci vi l  Tr i al  Counsel ' s chi ef  cr i t i c i sm i s 

t hat  t hi s pr oposi t i on cannot  be mai nt ai ned i n some pr i nci pl ed 

way,  t her eby cr eat i ng uncer t ai nt y i n a number  of  cases.   

Al t hough t hi s cr i t i c i sm car r i es f aci al  appeal ,  t he goal  of  

pr ovi di ng cer t ai nt y i s not  necessar i l y  achi evabl e,  and t hat  i s  

not  necessar i l y  a bad t hi ng. 41  The common l aw devel ops t o adapt  

t o t he changi ng needs of  soci et y.   Thi s i s,  as i t  has been 

                                                 
40 The di ssent ' s l ament at i ons on t hi s poi nt  ar e pecul i ar .   

On t he one hand,  i t  " r ecogni ze[ s]  t he val i di t y of  t he r i sk 
cont r i but i on t heor y .  .  .  under  t he uni que f act s of  [ Col l i ns] . "  
Wi l cox,  J. ,  di ssent i ng,  ¶179 ( emphasi s i n di ssent ) .   However ,  
t he di ssent  cannot  deny t hat  Col l i ns const i t ut ed a change on t he 
concept  of  common l aw causat i on i n cer t ai n cases.   And t he 
di ssent  cannot  deny t hat  i n f ashi oni ng t hi s change,  Col l i ns 
r el i ed on Ar t i c l e I ,  Sect i on 9 t o do t hi s.  

On t he ot her  hand t he di ssent  concl udes t hat  we have 
" i nt r oduce[ d]  conf usi on i nt o our  Ar t i c l e I ,  Sect i on 9 
j ur i spr udence by i nsi nuat i ng t hat  t hi s pr ovi s i on r equi r es t he 
cour t  t o f ashi on a r ecover y f or  Thomas because he has suf f er ed 
t wo separ at e wr ongs. "   I d. ,  ¶201.   The di ssent  f ur t her  i mpl i es 
t hat  Ar t i c l e I ,  Sect i on 9 cannot  be used t o r emove common- l aw 
l i mi t at i ons on r ecover y i n t or t ,  pr esumabl y such as causat i on.   
I d. ,  ¶¶205- 08.    

Ei t her  t he di ssent  agr ees wi t h Col l i ns or  i t  does not .   I t  
cannot  bot h embr ace Col l i ns and l ambast e t he cour t  f or  r el y i ng 
on Ar t i c l e I ,  Sect i on 9 her e.  

41 See Eber har dy v.  Ci r .  Ct .  f or  Wood Co,  102 Wi s.  2d 539,  
601,  307 N. W. 2d 881 ( 1981)  ( Cal l ow,  J. ,  di ssent i ng)  ( " Unl i ke t he 
l egi s l at ur e whi ch deal s wi t h br oad i ssues of  soci al  pol i cy,  
cour t s deal  wi t h i ndi v i dual  cases. "  ( f oot not e omi t t ed) ) .  
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cal l ed,  i t s  " geni us. " 42  Mor an v.  Qual i t y Al umi num Cast i ng Co. ,  

34 Wi s.  2d 542,  551,  150 N. W. 2d 137 ( 1967) .   Al t hough t her e ar e 

t hose who champi on r i gi d r ul es wi t h c l ear  del i neat i ons,  t he f act  

i s  t hat  t he " [ c] ommon l aw i s l aw subj ect  t o cont i nui ng j udi c i al  

devel opment ,  i ncl udi ng abr ogat i on. "   St at e v.  Pi cot e,  2003 WI  

42,  261 Wi s.  2d 249,  ¶19,  661 N. W. 2d 381.   I ndeed,  t hi s pr ocess 

of  cont i nui ng r ef i nement  i s a v i t al  component  of  j udi c i al  power .   

St at e v.  Esser ,  16 Wi s.  2d 567,  581,  115 N. W. 2d 505 ( 1962) .   I f  

i n t he name of  cer t ai nt y t hi s cour t  s i mpl y def er r ed t o t he er as 

of  days passed,  we woul d " succumb t o a r ul e t hat  a j udge shoul d 

l et  ot her s l ong dead and unawar e of  t he pr obl ems of  t he age i n 

whi ch he [ or  she]  l i ves,  do hi s t hi nki ng f or  hi m [ or  her ] . "   

Bi el ski ,  16 Wi s.  2d at  11.  

B 

 ¶131 Havi ng det er mi ned t hat  Ar t i c l e I ,  Sect i on 9 i s not  a 

bar  t o consi der i ng whet her  Thomas' s sui t  i s  f act ual l y s i mi l ar  t o 

Col l i ns,  we now consi der  whet her  Thomas' s sui t  i s  f act ual l y 

s i mi l ar  t o t hat  i n Col l i ns.   Thi s cour t  i n Col l i ns aut hor i zed 

t he expansi on of  t he t heor y i n ot her  f act ual l y s i mi l ar  

scenar i os.   Col l i ns,  116 Wi s.  2d at  191.   Al t hough t hi s case i s 

                                                 
42 Not wi t hst andi ng t hat  t he common l aw i s desi gned t o adapt  

t o changi ng needs of  soci et y,  t he di ssent  decl ar es t hat  
" [ s] i mpl y put ,  t he maj or i t y opi ni on amount s t o l i t t l e mor e t han 
t hi s cour t  di ct at i ng soci al  pol i cy t o achi eve a desi r ed r esul t . "   
Wi l cox,  J. ,  di ssent i ng,  ¶181.   Fur t her ,  t he di ssent  st at es t hat  
t he " maj or i t y cannot  hi de t he f act "  t hat  t he cour t ' s  deci s i on i s 
" r esul t s- or i ent ed. "   I d. ,  n. 1.   Thi s t ype of  sensat i onal i zed 
j udi c i al  r het or i c i s r egr et t abl y  becomi ng al l  t he mor e common,  
but  i t  does not hi ng mor e t han obscur e t he i ssue t o be answer ed 
i n t he i nst ant  case.  
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not  i dent i cal  t o Col l i ns,  we concl ude t hat  i t  i s  f act ual l y 

s i mi l ar  such t hat  t he r i sk- cont r i but i on t heor y appl i es.    

¶132 As a pr ef at or y not e,  as t hi s cour t  di d i n Col l i ns wi t h 

DES cases,  we r ecogni ze t hat  cases i nvol v i ng l ead poi soni ng 

st emmi ng f r om l ead pi gment  pose di f f i cul t  pr obl ems.   See i d.  at  

190.   The ent i r el y i nnocent  pl ai nt i f f s may have been sever el y 

har med by a subst ance t hey had no cont r ol  over ,  and t hey may 

never  know or  be abl e t o pr ove wi t h cer t ai nt y whi ch manuf act ur er  

pr oduced or  pr omot ed t he whi t e l ead car bonat e t hat  caused t he 

i nj ur i es.   See i d.   The Pi gment  Manuf act ur er s ar e f aced wi t h 

possi bl e l i abi l i t y  f or  whi t e l ead car bonat e t hey may not  have 

pr oduced or  mar ket ed.   See i d.   As t hi s cour t  di d i n Col l i ns,  we 

agai n concl ude " t hat  as bet ween t he pl ai nt i f f ,  who pr obabl y i s 

not  at  f aul t ,  and t he def endant s,  who may have pr ovi ded t he 

pr oduct  whi ch caused t he i nj ur y,  t he i nt er est s of  j ust i ce and 

f undament al  f ai r ness demand t hat  t he l at t er  shoul d bear  t he cost  

of  i nj ur y. "   I d.  at  191.    

1 

 ¶133  Ther e i s no di sput e t hat  Thomas i s an i nnocent  

pl ai nt i f f  who i s  pr obabl y not  at  f aul t  and wi l l  be f or ced t o 

bear  a s i gni f i cant  cost  of  hi s i nj ur i es i f  he i s not  al l owed t o 

sue t he possi bl y negl i gent  Pi gment  Manuf act ur er s.   See i d.  at  

181,  191.   Fur t her ,  gi ven t he di st ur bi ng number s of  v i ct i ms of  

l ead poi soni ng f r om i ngest i ng l ead pai nt ,  and gi ven t hat  whi t e 

l ead car bonat e was t he over whel mi ng pi gment  added t o t hat  pai nt ,  

i t  i s  c l ear  f r om t he summar y j udgment  r ecor d t hat  we ar e not  

deal i ng wi t h an i sol at ed or  uni que set  of  c i r cumst ances.   See 
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i d.  at  181.   As f ar  as t he summar y j udgment  r ecor d r eveal s,  t he 

pr obl em of  l ead poi soni ng f r om whi t e l ead car bonat e i s r eal ;  i t  

i s  wi despr ead;  and i t  i s  a publ i c heal t h cat ast r ophe t hat  i s 

poi sed t o l i nger  f or  qui t e some t i me.  

2 

 ¶134 The mai n pol i cy r easons i dent i f i ed by Col l i ns war r ant  

ext ensi on of  t he r i sk- cont r i but i on t heor y her e.    

¶135 Fi r st ,  t he r ecor d makes cl ear  t hat  t he Pi gment  

Manuf act ur er s " cont r i but ed t o t he r i sk of  i nj ur y t o t he publ i c 

and,  consequent l y,  t he r i sk of  i nj ur y t o i ndi v i dual  pl ai nt i f f s 

such as"  Thomas. 43  See i d.  at  191.   Many of  t he i ndi v i dual  

def endant s or  t hei r  pr edecessor s- i n- i nt er est  di d mor e t han 

si mpl y cont r i but e t o a r i sk;  t hey knew of  t he har m whi t e l ead 

car bonat e pi gment s caused and cont i nued pr oduct i on and pr omot i on 

of  t he pi gment  not wi t hst andi ng t hat  knowl edge.   Some 

manuf act ur er s,  par adoxi cal l y,  even pr omot ed t hei r  nonl eaded 

based pi gment s as al t er nat i ves t hat  wer e saf e i n t hat  t hey di d 

not  pose t he r i sk of  l ead poi soni ng.   For  t hose t hat  di d not  

have expl i c i t  knowl edge of  t he har m t hey wer e engender i ng,  gi ven 

t he gr owi ng medi cal  l i t er at ur e i n t he ear l y par t  of  t he cent ur y,  

                                                 
43 Our  di scussi on her e i s l i mi t ed t o showi ng how t he 

pol i c i es i mpl i cat ed i n Col l i ns ar e met  i n t he i nst ant  case.   The 
di ssent ' s c i t at i on t o t hi s sect i on as suppor t  f or  i t s  
supposi t i on t hat  we have expanded Col l i ns i s s i mpl y mi spl aced.   
Compar e Wi l cox,  J. ,  di ssent i ng,  ¶215.   As seen l at er ,  we embr ace 
Col l i ns '  r equi r ement  t hat  a pl ai nt i f f  must  pr ove t hat  t he 
def endant  pi gment  manuf act ur er  " r easonabl y coul d have 
cont r i but ed i n some way t o t he act ual  i nj ur y. "   See Col l i ns,  116 
Wi s.  2d at  191 n. 10 ( emphasi s added) .  
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Thomas' s hi st or i cal  exper t s,  Mar kowi t z and Rosner ,  submi t  t hat  

by t he 1920s t he ent i r e i ndust r y knew or  shoul d have known of  

t he danger s of  i t s  pr oduct s and shoul d have ceased pr oduci ng t he 

l ead pi gment s,  i ncl udi ng whi t e l ead car bonat e.   I n shor t ,  we 

agr ee wi t h Thomas t hat  t he r ecor d easi l y est abl i shes t he Pi gment  

Manuf act ur er s '  cul pabi l i t y  f or ,  at  a mi ni mum,  cont r i but i ng t o 

cr eat i ng a r i sk of  i nj ur y t o t he publ i c.  

¶136 Second,  as compar ed t o Thomas,  t he Pi gment  

Manuf act ur er s ar e i n a bet t er  posi t i on t o absor b t he cost  of  t he 

i nj ur y.   They can i nsur e t hemsel ves agai nst  l i abi l i t y ,  absor b 

t he damage awar d,  or  pass t he cost  al ong t o t he consumi ng publ i c 

as a cost  of  doi ng busi ness.   See i d.   As we concl uded i n 

Col l i ns,  i t  i s bet t er  t o have t he Pi gment  Manuf act ur er s or  

consumer s shar e t he cost  of  t he i nj ur y r at her  t han pl ace t he 

bur den on t he i nnocent  pl ai nt i f f . 44  See i d.  

 

                                                 
44 The Col l i ns cour t  i dent i f i ed anot her  pol i cy r eason,  whi ch 

was pr ovi di ng an i ncent i ve f or  dr ug compani es t o t est  adequat el y 
t he dr ugs t hey pl ace on t he mar ket  f or  gener al  medi cal  use.    
Col l i ns,  116 Wi s.  2d at  192.   Thi s pol i cy i s not  i mpl i cat ed her e 
because l ead pi gment  i n pai nt  has been banned f or  some t i me now.   
Al t hough t he Col l i ns cour t  r ecogni zed t hat  t he " st i ng"  f r om 
damage awar ds mi ght  spur  bet t er  r esear ch and devel opment  f or  t he 
dr ug compani es,  i t  does not  seem t hat  t hi s f or med a pi l l ar  f or  
t he cour t ' s  ar t i cul at i on of  t he r i sk- cont r i but i on t heor y.    We 
r ead Col l i ns as est abl i shi ng t hat  t he pr edomi nant  pol i cy r easons 
under gi r di ng t he r i sk- cont r i but i on t heor y wer e t hat  t he 
def endant s cont r i but ed t o t he r i sk of  har m and t hat  t he 
def endant s wer e i n a bet t er  posi t i on t o absor b t he cost .  

We al so not e an addi t i onal  pol i cy consi der at i on her e t hat  
was not  pr esent  i n Col l i ns:   det er r i ng knowi ngl y wr ongf ul  
conduct  t hat  causes har m.    
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3 

¶137 Thomas i s al so unabl e t o i dent i f y t he pr eci se 

manuf act ur er  of  t he whi t e l ead car bonat e t hat  caused hi s  

i nj ur i es due t o t he number  of  manuf act ur er s,  t he passage of  

t i me,  and t he l oss or  r ecor ds.   See i d.  at  177.   Addi t i onal l y,  

he cannot  i dent i f y whi ch of  t he t hr ee t ypes of  whi t e l ead 

car bonat e he i ngest ed. 45  On t hi s f ai l ur e of  pr oof , 46 t he Pi gment  

Manuf act ur er s cont end,  Thomas' s  c l ai m must  f al l .   They ar gue 

t hat  because whi t e l ead car bonat e was not  " f ungi bl e"  or  

manuf act ur ed f r om a chemi cal l y  i dent i cal  f or mul a,  Col l i ns '  r i sk-

cont r i but i on cannot  be appl i ed her e.   We di sagr ee.  

a 

¶138 One of  t he pr oof  pr obl ems t he Col l i ns cour t  r ecogni zed 

t he pl ai nt i f f  had was t hat  she was unabl e t o i dent i f y t he 

pr eci se pr oducer  or  mar ket er  of  t he DES her  mot her  t ook due t o,  

among ot her  t hi ngs,  " t he gener i c st at us of  some DES. "   I d.  at  

177.   I n di f f er ent  t er ms,  t hi s cour t  st at ed t hat  t he pl ai nt i f f  

coul d not  i dent i f y t he dr ug company t hat  caused her  i nj ur y 

                                                 
45 As not ed above,  whi t e l ead car bonat e was compr i sed of  

t hr ee di f f er ent  chemi cal  f or mul as:   4PbCO32Pb( OH) 2PbO,  
2PbCO3Pb( OH) 2,  and PbCO3.   Al so as not ed above,  Thomas has 
pr esent ed evi dence t hat  est abl i shes,  f or  pur poses of  summar y 
j udgment  at  l east ,  t hat  hi s l ead poi soni ng st emmed f r om 
i ngest i ng whi t e l ead car bonat e.  

46 I t  seems as i f  ever yone i s i n t he dar k on t hi s poi nt .   
The Pi gment  Manuf act ur er s do not  est abl i sh whi ch t ype of  whi t e 
l ead car bonat e t hey pr oduced or  pr omot ed.   Thi s i s t o be 
expect ed,  but  as par t i c i pant s i n t he l ead pi gment  mar ket ,  
pr esumabl y t hey have mor e i nf or mat i on or  pot ent i al  access t o 
r el evant  i nf or mat i on t han does t he pl ai nt i f f .   See Col l i ns,  116 
Wi s.  2d at  193.  
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because " DES was,  f or  t he most  par t ,  pr oduced i n a ' gener i c '  

f or m whi ch di d not  cont ai n any cl ear l y i dent i f i abl e shape,  

col or ,  or  mar ki ngs. "   I d.  at  180.   Thi s cour t  al so obser ved t hat  

" DES was a f ungi bl e dr ug pr oduced wi t h a chemi cal l y i dent i cal  

f or mul a,  and of t en phar maci st s woul d f i l l  DES pr escr i pt i ons f r om 

what ever  st ock t hey had on hand,  whet her  or  not  a par t i cul ar  

br and was speci f i ed i n t he pr escr i pt i on. "   I d.    

¶139 Ther e i s no denyi ng t hat  Col l i ns i nvol ved a s i t uat i on 

wher e a chemi cal l y i dent i cal  f or mul a al l egedl y caused har m.   I t  

i s  al so t r ue t hat  whi t e l ead car bonat e was made f r om t hr ee 

di f f er ent  chemi cal  f or mul as.   However ,  Col l i ns di d not  addr ess 

whet her  DES was f ungi bl e because of  i t s  chemi cal  i dent i t y,  

because of  i t s  i nt er changeabi l i t y  due t o i t s gener i c st at us,  or  

because of  bot h.   The quest i on i s,  does f ungi bi l i t y  r equi r e 

chemi cal  i dent i t y?  We concl ude t hat  i t  does not .  

¶140 Chemi cal  i dent i t y was a f eat ur e t hat  DES appar ent l y 

shar ed,  and i t  was t hat  chemi cal  f or mul a t hat  cr eat ed a 

possi bi l i t y  of  causi ng har m.   Her e,  al t hough t he chemi cal  

f or mul as f or  whi t e l ead car bonat e ar e not  t he same,  Thomas' s 

t oxi col ogi st ,  Mushak,  opi nes t hat  i t  i s  t he common denomi nat or  

i n t he f or mul as t hat  count s:   l ead.   Accor di ng t o Mushak,  t he 

f or mul ar y di f f er ences bet ween whi t e l ead car bonat es do not  

af f ect  t he bi oavai l abi l i t y  of ,  and hence t he consequences caused 
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by,  t he l ead pi gment . 47  Thus,  t he f or mul as f or  bot h DES and t he 

whi t e l ead car bonat e ar e i n a sense on t he same f oot i ng as bei ng 

i nher ent l y hazar dous.   Ther ef or e,  i t  woul d be i mpr udent  t o 

concl ude t hat  chemi cal  i dent i t y i s a t ouchst one f or  f ungi bi l i t y  

and,  i n t ur n,  f or  t he r i sk- cont r i but i on t heor y.   To pr event  t he 

t r i umph of  f or m over  subst ance,  we concl ude t hat  chemi cal  

i dent i t y i s not  r equi r ed.  

b 

¶141 But  t he quest i on st i l l  r emai ns:   what  does f ungi bi l i t y 

mean?  I t  has been not ed t hat  " [ w] hi l e ' f ungi bi l i t y '  [ has]  

become an obsessi on f or  cour t s di scussi ng mar ket  shar e 

l i abi l i t y ,  no cour t  has ever  expl ai ned t hor oughl y what  

' f ungi bi l i t y '  means or  why i t  i s  i mpor t ant . "   Al l en Rost r on,  

Beyond Mar ket  Shar e Li abi l i t y :   A Theor y of  Pr opor t i onal  Shar e 

Li abi l i t y  f or  Nonf ungi bl e Pr oduct s,  52 UCLA L.  Rev.  151,  163 

( Oct .  2004)  [ her eaf t er  Beyond Mar ket  Shar e Li abi l i t y ] .   Rost r on 

                                                 
47 Thi s poi nt ,  of  cour se,  i s cont r over t ed by t he Pi gment  

Manuf act ur er s.   The Pi gment  Manuf act ur er s '  exper t  wi t ness,  
Wi l l i am Banner ,  M. D. ,  Ph. D. ,  opi nes t hat  l ead i n di f f er ent  
pr oduct s i s not  bi ol ogi cal l y f ungi bl e.   He asser t s t hat  t he 
bi oavai l abi l i t y  of  l ead i n l ead- pai nt  var i es,  dependi ng on many 
chemi cal  and physi cal  f act or s,  such as t he chemi cal  composi t i on 
of  t he l ead used as pi gment ,  t he s i ze of  t he par t i c l es of  
pi gment  or  ot her  l ead- bear i ng mat er i al ,  t he pi gment  
manuf act ur i ng pr ocess,  and t he physi cal  and chemi cal  pr oper t i es 
of  t he pai nt  f i l m.   

However ,  on summar y j udgment ,  we const r ue t he f act s i n t he 
l i ght  most  f avor abl e t o t he non- movi ng par t y.   Fur t her ,  we do 
not  r esol ve f act ual  di sput es.  
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wr i t es t hat  a pr oduct  can be f ungi bl e i n at  l east  t hr ee 

di f f er ent  senses. 48   

¶142 Fi r st ,  a pr oduct  can be " f unct i onal l y 

i nt er changeabl e. "   Under  t hi s meani ng,  whet her  a pr oduct  i s 

f ungi bl e i s a mat t er  of  degr ee and heavi l y dependent  on t he 

cont ext  of  what ever  " f unct i on"  i s at  i ssue.   For  exampl e,  " ' f or  

s i gnal i ng New Year ' s Eve,  a bl ast  f r om an aut o hor n and one f r om 

a saxophone may be equi val ent  as noi se,  but  f ew woul d want  t o 

dance t o t he f or mer . ' "   I d.  at  163- 64 ( quot i ng Hami l t on v.  Accu-

Tek,  32 F.  Supp.  2d 47,  51 ( E. D. N. Y.  1998) ) .   Thi s t ype of  

f ungi bi l i t y  i s  s i gni f i cant  " because i t  i s  a r eason why a pr oduct  

may pose unusual l y sever e i dent i f i cat i on pr obl ems. "   I d.  at  164.  

¶143 Second,  a pr oduct  can be f ungi bl e i n t he sense t hat  i t  

i s  " physi cal l y  i ndi st i ngui shabl e. "   I d.  at  164.   Because 

appear ances can be decei v i ng,  t he degr ee of  physi cal  s i mi l ar i t y 

r equi r ed,  as wi t h f unct i onal  i nt er changeabi l i t y ,  depends heavi l y 

                                                 
48 The common under st andi ng of  t he wor d " f ungi bl e"  i s:   " 1:  

of  such a k i nd or  nat ur e t hat  one speci men or  par t  may be used 
i n pl ace of  anot her  speci men or  equal  par t  i n t he sat i sf act i on 
of  an obl i gat i on .  .  .   2.  capabl e of  mut ual  subst i t ut i on :  
i nt er changeabl e. "   Webst er ' s Thi r d New I nt ' l  Di ct i onar y 922 
( unabr .  1986) .   " Fungi bl e"  i s s i mi l ar l y def i ned i n The Amer i can 
Her i t age Di ct i onar y as meani ng " i nt er changeabl e.   Somet hi ng t hat  
i s exchangeabl e or  subst i t ut abl e. "   Amer i can Her i t age Di ct i onar y 
735 ( 3d ed.  1992) ;  see al so Wheel er  v.  Raybest os- Manhat t an,  11 
Cal .  Rpt r .  2d 109,  111 ( Cal .  Ct .  App.  1992)  ( r esor t i ng t o 
di ct i onar y and def i ni ng " f ungi bl e"  as " ' [ o] f  such a k i nd or  
nat ur e t hat  one speci men or  par t  may be used i n pl ace of  anot her  
speci men or  equal  par t  i n t he sat i sf act i on of  an obl i gat i on'  or  
' [ i ] nt er changeabl e. ' "  ( quot i ng Webst er ' s New Col l egi at e Di ct . ,  
338 ( 7t h ed.  1969) ) ;  Hami l t on v.  Accu- Tek,  32 F.  Supp.  2d 47,  51 
( E. D. N. Y.  1998)  ( s i mi l ar l y r esor t i ng t o di ct i onar y def i ni t i on) .    
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on cont ext :   " For  exampl e,  t he di f f er ence bet ween t wo br ands of  

a col a dr i nk i n t hei r  or i gi nal  packagi ng wi l l  be obvi ous.   Af t er  

bei ng pour ed f r om t he can or  bot t l e,  t hey mi ght  be compl et el y 

i ndi st i ngui shabl e i n appear ance,  di st i ngui shabl e by t ast e f or  

some consumer s and not  ot her s,  and easi l y di s t i ngui shabl e t o 

chemi st s anal yzi ng t hem i n a l abor at or y. "   I d.  at  164.   As wi t h 

f unct i onal  i nt er changeabi l i t y ,  f ungi bi l i t y  i n t he sense t hat  a 

pr oduct  i s physi cal l y i ndi st i ngui shabl e i s s i gni f i cant  because 

i t  i s  al so a r eason why a pr oduct  may pose i dent i f i cat i on 

pr obl ems.   I d.  at  165.    

¶144 Thi r d,  a pr oduct  can be f ungi bl e as i t  pr esent s a 

" uni f or mi t y of  r i sk. "   I d.  at  165.   Under  t hi s meani ng,  " [ a] s a 

r esul t  of  shar i ng an i dent i cal  or  v i r t ual l y i dent i cal  chemi cal  

f or mul a,  each manuf act ur er ' s pr oduct  posed t he same amount  of  

r i sk as ever y ot her  manuf act ur er ' s pr oduct .   The pr oduct s 

t her ef or e wer e ' i dent i cal l y def ect i ve, '  wi t h none bei ng mor e or  

l ess def ect i ve t han t he r est . "   I d.   However ,  " whet her  a pr oduct  

poses a uni f or m r i sk can depend on t he choi ce of  t he uni t  f or  

whi ch r i sk i s measur ed.   Whi l e each mi l l i gr am of  DES pr esent ed 

t he same amount  of  r i sk,  each DES pi l l  di d not ,  because t he 

pi l l s  came i n di f f er ent  dosages. "   I d.  at  166.   Thus,  as 

pr oduct s may cont ai n di f f er ent  concent r at i ons of  t he hazar dous 

subst ance,  t her e i s l eeway t o concl ude t hat  st r i ct  chemi cal  

uni f or mi t y does not  r ender  al l  subst ances f ungi bl e.   I d.  at  166-

67.   Never t hel ess,  t hi s was i mpor t ant  t o mar ket - shar e l i abi l i t y  



No.  2003AP1528   

 

78 
 

as i t  def i ned " t he mar ket "  by concr et el y est abl i shi ng t he r i sk 

under t aken by t he manuf act ur er s. 49   

¶145 Fungi bi l i t y ,  t her ef or e,  i s  not  a t er m t hat  i s capabl e 

of  bei ng def i ned wi t h cat egor i cal  pr eci s i on.   I t s char act er  wi l l  

depend on t he cont ext  of  t he i nj ur y,  i t s  cause,  and t he 

par t i cul ar  obst acl es encount er ed i n l i nki ng t he causat i on t o t he 

possi bl y negl i gent  def endant s.   See Hami l t on,  32 F.  Supp.  2d at  

51 ( " I t  i s  t he char act er i st i c r el evant  t o t he mat t er  at  i ssue 

t hat  det er mi nes whet her  a pr oduct  i s t he same as and 

subst i t ut abl e f or  anot her ,  and t her ef or e,  whet her  t he t wo ar e 

i nt er changeabl e.  .  .  .  " ) .   The f act s pr esent ed i n t hi s case,  

when const r ued i n t he l i ght  most  f avor abl e t o Thomas,  however ,  

est abl i sh t hat  whi t e l ead car bonat e i s f ungi bl e under  any of  t he 

above meani ngs.    

                                                 
49 Under  t he mar ket - shar e t heor y,  Rost r on agr ees t hat  t he 

onl y l ogi cal  under st andi ng of  f ungi bi l i t y  i s  " uni f or mi t y of  
r i sk" ——t hat  i s,  chemi cal  uni f or mi t y pr esumabl y wi t h s i mi l ar  
dosages or  quant i t i es——because t hat  of  i t sel f  def i ned " t he 
mar ket . "   See Al l en Rost r on,  Beyond Mar ket  Shar e Li abi l i t y :   A 
Theor y of  Pr opor t i onal  Shar e Li abi l i t y  f or  Nonf ungi bl e Pr oduct s,  
52 UCLA L.  Rev.  151,  168 ( Oct .  2004) .    

However ,  Rost r on not es t hat  Wi sconsi n' s r i sk- cont r i but i on 
t heor y i s not  anchor ed t o " t he mar ket "  as i s mar ket - shar e 
l i abi l i t y .   I d.  at  170.   Rost r on st at es t hat  t he r i sk-
cont r i but i on t heor y i s aki n t o " pr opor t i onal  shar e l i abi l i t y , "  
whi ch does not  necessar i l y  r equi r e pr oduct s t hat  pose " uni f or m 
r i sks. "   I d.   Rost r on st at es t hat  " [ u] nl i ke ot her  st at es 
r equi r i ng appor t i onment  [ of  l i abi l i t y ]  t o be based on mar ket  
shar e dat a al one,  t he Wi sconsi n cour t  made cl ear  t hat  mar ket  
shar e dat a was j ust  one among many f act or s t o be consi der ed. "   
I d.  at  170 ( c i t i ng Col l i ns,  116 Wi s.  2d at  199- 200) .   Thi s 
appr oach,  t o Rost r on,  " woul d seem t o be f l exi bl e enough t o 
accommodat e s i t uat i ons wher e pr oduct s pose var yi ng degr ees of  
r i sk. "   I d.   
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¶146 Fi r st ,  whi t e l ead car bonat e was f unct i onal l y 

i nt er changeabl e.   Al l  f or ms of  whi t e l ead car bonat e wer e l ead 

pi gment s,  whi ch const i t ut ed one of  t he t wo necessar y component s 

of  pai nt  ( t he ot her  bei ng t he " vehi c l e" ) .   The pi gment  i s what  

pr ovi ded t he hi di ng power  of  t he pai nt .   Al t hough t her e may be 

var yi ng gr ades of  hi di ng power s based on di f f er i ng physi cal  

pr oper t i es and concent r at i ons of  t he par t i cul ar  pi gment s,  t hose 

ar e di f f er ences of  degr ee,  not  f unct i on.  

¶147 Second,  based on t he summar y j udgment  r ecor d,  whi t e 

l ead car bonat es ar e physi cal l y  i ndi st i ngui shabl e.   As f ar  as 

Thomas has been abl e t o t el l ,  t he pi gment  at  i ssue i s whi t e l ead 

car bonat e pi gment .   And as f ar  as Thomas has been abl e t o t el l ,  

t her e appear s t o be no di f f er ence bet ween t he var i ous whi t e l ead 

car bonat es.   Al t hough t he Pi gment  Manuf act ur er s cont end t hat  

whi t e l ead car bonat es wer e manuf act ur ed accor di ng t o di f f er ent  

pr ocesses,  whi ch r esul t ed i n whi t e l ead car bonat es of  di f f er ent  

physi cal  pr oper t i es,  t hese physi cal  di f f er ences ar e avai l abl e 

onl y on t he mi cr oscopi c scal e.   Our  concer n her e i s whet her  t he 

whi t e l ead car bonat es ar e phys i cal l y i ndi st i ngui shabl e i n t he 

cont ext  i n whi ch i t  i s  used ( i n pai nt )  and t o whom i s usi ng i t  

( t he consumer  or  i nj ur ed par t y) .   We acknowl edge t hat  t he 

physi cal  i dent i t y i n t hi s case i s mar kedl y di f f er ent  f r om t hat  

i n Col l i ns.   Wher eas i n Col l i ns,  t he pl ai nt i f f ' s  mot her  coul d 

i dent i f y cer t ai n char act er i st i cs about  t he par t i cul ar  DES pi l l  

she i ngest ed,  t hat  t ype of  anal ysi s i s not  possi bl e her e,  as 

pi gment  i n pai nt  by i t s nat ur e and concent r at i on def y mor e 

speci f i c  i dent i f i cat i on.   Never t hel ess,  we concl ude t he f act ual  
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c i r cumst ances of  physi cal  i nt er changeabi l i t y  t hat  ar e pr esent  

ar e st i l l  suf f i c i ent l y s i mi l ar  t o r emai n wi t hi n Col l i ns '  

conf i nes.  

¶148 Thi r d,  we have al r eady not ed t hat  whi t e l ead 

car bonat es wer e pr oduced ut i l i z i ng " v i r t ual l y i dent i cal  chemi cal  

f or mul as"  such t hat  al l  whi t e l ead car bonat es wer e " i dent i cal l y 

def ect i ve. "   See i d.  at  165;  see al so Wheel er  v.  Raybest os-

Manhat t an,  11 Cal .  Rpt r .  2d 109,  111 ( Cal .  Ct .  App.  1992)  

( concl udi ng t hat  al t hough br ake pads cont ai ni ng asbest os 

chr ysot i l e f i ber s wer e not  al l  manuf act ur ed f r om one si ngl e 

chemi cal  f or mul a,  " t hey ar e f ungi bl e .  .  .  by v i r t ue of  

cont ai ni ng r oughl y compar abl e quant i t i es of  t he s i ngl e asbest os 

f i ber ,  chr ysot i l e. " ) .    I t  i s  t he common denomi nat or  i n t he 

var i ous whi t e l ead car bonat e f or mul as t hat  mat t er s;  namel y,  

l ead.  

¶149 Ther ef or e,  based on t he f act or s i dent i f i ed i n Col l i ns,  

we concl ude t hat  Thomas' s case i s f act ual l y s i mi l ar  t o war r ant  

ext ensi on of  t he r i sk- cont r i but i on t heor y.  

C 

¶150 The Pi gment  Manuf act ur er s,  however ,  cont end t hat  t her e 

ar e a number  of  f act ual  di ssi mi l ar i t i es bet ween t hi s case and 

Col l i ns t hat  shoul d pr ecl ude r ecogni z i ng t he r i sk- cont r i but i on 

t heor y her e.   Whi l e t her e ar e di ssi mi l ar i t i es bet ween t he t wo,  

we do not  agr ee t hat  t hese def eat  t he ext ensi on of  Col l i ns i n 

t hi s case.  

 

 



No.  2003AP1528   

 

81 
 

1 

¶151 Fi r st ,  t he Pi gment  Manuf act ur er s not e t hat  t he pai nt  

Thomas al l egedl y i ngest ed coul d have been appl i ed at  any t i me 

bet ween const r uct i on of  t he t wo houses i n 1900 and 1905 and t he 

ban on l ead pai nt  i n 1978.   Thi s s i gni f i cant  t i me span gr eat l y  

exceeds t he ni ne- mont h wi ndow dur i ng whi ch a pl ai nt i f f ' s  mot her  

woul d have t aken DES,  t he Pi gment  Manuf act ur er s not e.   Gi ven 

t hat  Col l i ns at t empt ed t o st r i ke a bal ance bet ween assur i ng a 

DES pl ai nt i f f  had a r emedy and pr ovi di ng a r eal i st i c oppor t uni t y 

t o each DES pi l l  manuf act ur er  t o pr ove t hat  i t  coul d not  have 

caused t he pl ai nt i f f ' s  har m ( by est abl i shi ng i t s DES coul d not  

have r eached t he mot her  dur i ng her  pr egnancy) ,  t he Pi gment  

Manuf act ur er s cont end t hat  Col l i ns shoul d not  be ext ended gi ven 

t hat  t hey have no r easonabl e abi l i t y  t o excul pat e t hemsel ves.    

¶152 We r ecogni ze t hat  t he wi ndow dur i ng whi ch t he possi bl e 

i nj ur y causi ng whi t e l ead car bonat e was pl aced i n a house t hat  

event ual l y har med Thomas i s dr ast i cal l y l ar ger  t han a ni ne- mont h 

wi ndow f or  pr egnancy.   However ,  t he wi ndow wi l l  not  al ways be 

pot ent i al l y  as l ar ge as appear s i n t hi s case.   Even i f  i t  

r out i nel y wi l l  be,  t he Pi gment  Manuf act ur er s '  ar gument  must  be 

put  i nt o per spect i ve:   t hey ar e essent i al l y  ar gui ng t hat  t hei r  

negl i gent  conduct  shoul d be excused because t hey got  away wi t h 

i t  f or  t oo l ong.   As Thomas says,  t he Pi gment  Manuf act ur er s " ar e 

ar gui ng t hat  t hey shoul d not  be hel d l i abl e under  t he r i sk 

cont r i but i on doct r i ne because of  t he magni t ude of  t hei r  wr ongf ul  

conduct . "    
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¶153 Col l i ns was concer ned wi t h pr ovi di ng possi bl y i nnocent  

def endant s a means t o excul pat e t hemsel ves by est abl i shi ng t hei r  

pr oduct  coul d not  have caused t he i nj ur y.   Col l i ns,  116 Wi s.  2d 

191 n. 10.   I f  t hey coul d not  do so,  t hi s cour t  st at ed t hat  t he 

equi t i es " f avor  pl aci ng t he consequences on t he def endant s. "   

I d.  at  198.   Equi t y does not  suppor t  r ever si ng t hat  bal ance 

si mpl y because t he Pi gment  Manuf act ur er s benef i t ed f r om 

manuf act ur i ng and mar ket i ng whi t e l ead car bonat e f or  a 

s i gni f i cant  per i od of  t i me.  

2 

¶154 Next ,  t he Pi gment  Manuf act ur er s cont end t hat  t he r i sk-

cont r i but i on t heor y shoul d not  be ext ended because Thomas' s l ead 

poi soni ng coul d have been caused f r om many di f f er ent  sour ces.   

We agr ee t hat  t he r ecor d i ndi cat es t hat  l ead poi soni ng can st em 

f r om t he ambi ent  ai r ,  many f oods,  dr i nki ng wat er ,  soi l ,  and 

dust .  

¶155 Fur t her ,  t he Pi gment  Manuf act ur er s ar gue t hat  t he 

r i sk- cont r i but i on t heor y shoul d not  be ext ended because l ead 

poi soni ng does not  pr oduce a " s i gnat ur e i nj ur y. "   As al t er nat e 

expl anat i ons f or  Thomas' s cogni t i ve def i c i t s,  t he Pi gment  

Manuf act ur er s have br ought  f or t h evi dence t hat  genet i cs,  bi r t h 

compl i cat i ons causi ng damage t o t he cent r al  ner vous syst em,  

sever e envi r onment al  depr i vat i on,  i nadequat e par ent i ng,  par ent al  

emot i onal  di sor der s,  and chi l d abuse coul d al l ,  i n var yi ng ways,  

cause such i mpai r ment s.    

¶156 These ar gument s have no bear i ng on whet her  t he r i sk-

cont r i but i on t heor y shoul d be ext ended t o whi t e l ead car bonat e 
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c l ai ms.   Har m i s har m,  whet her  i t  be " s i gnat ur e"  or  ot her wi se.   

Even under  t he r i sk- cont r i but i on t heor y,  t he pl ai nt i f f  st i l l  

r et ai ns a bur den of  est abl i shi ng causat i on.   To est abl i sh a 

negl i gence cl ai m under  t he r i sk- cont r i but i on t heor y,  t hi s cour t  

concl uded t hat  t he pl ai nt i f f  nonet hel ess needed t o pr ove t hat  

" DES caused t he pl ai nt i f f ' s  subsequent  i nj ur i es. "   Col l i ns,  116 

Wi s.  2d at  193.   Si mi l ar l y,  on a pr oduct s l i abi l i t y  c l ai m,  t he 

Col l i ns cour t  hel d t hat  t he pl ai nt i f f  has t o pr ove " t hat  t he 

def ect  was a cause of  t he pl ai nt i f f ' s  i nj ur i es or  damages. "   I d.  

at  196.   On what ever  t heor y t he pl ai nt i f f  chooses t o pr oceed,  

t hi s causat i on showi ng must  be made by a pr eponder ance of  t he 

evi dence,  and ul t i mat el y " t o t he sat i sf act i on of  t he t r i er  of  

f act . "   I d.  at  194.   The pl ai nt i f f ' s  bur den i s r el axed onl y wi t h 

r espect  t o est abl i shi ng t he speci f i c  t ype of  DES t he pl ai nt i f f ' s  

mot her  t ook,  whi ch,  i n t hi s case,  t r ansl at es i nt o t he speci f i c  

t ype of  whi t e l ead car bonat e Thomas i ngest ed.   See i d.  at  193-

94.    

¶157 Whi l e Col l i ns concer ned a pl ai nt i f f  who had i nj ur i es 

of  a " s i gnat ur e"  nat ur e,  t hat  mer el y means t hat  Thomas may have 

a har der  case t o make t o hi s j ur y.   Fur t her ,  whi l e t he Pi gment  

Manuf act ur er s ar e cor r ect  t o ar gue t hat  Thomas' s l ead poi soni ng 

coul d have come f r om any number  of  sour ces,  t hat  i s  an ar gument  

t o be made bef or e t he j ur y.  

3 

¶158 Fi nal l y,  t he Pi gment  Manuf act ur er s ar gue t hat  because 

t hey wer e not  i n excl usi ve cont r ol  of  t he r i sk t hei r  pr oduct  
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cr eat ed,  t he r i sk- cont r i but i on model  shoul d not  appl y t o t hem.   

We agai n di sagr ee.  

¶159 Thi s was agai n not  a di st i nct i on r el evant  i n Col l i ns.   

Fur t her ,  we see no r eason why i t  shoul d be f or  at  l east  t wo 

r easons.   Fi r st ,  as doct or s wer e t he ones who pr escr i bed t he 

dosage of  DES,  so t oo wer e t he pai nt  manuf act ur er s t hat  mi xed 

t he amount  of  whi t e l ead car bonat e i n t he pai nt .   However ,  t he 

pai nt  di d not  al t er  t he t oxi c i t y of  t he whi t e l ead car bonat e 

anymor e t han t he phar maci st  di d by f i l l i ng a pr escr i pt i on.   To 

t he cont r ar y,  at  best ,  t he pai nt  manuf act ur er s act ual l y di l ut ed 

t he whi t e l ead car bonat e' s t oxi c i t y.   I n ot her  wor ds,  t he 

i nher ent  danger ousness of  t he whi t e l ead car bonat e pi gment  

exi st ed t he moment  t he Pi gment  Manuf act ur er s cr eat ed i t .    

¶160 Second,  t he r ecor d i s r epl et e wi t h evi dence t hat  shows 

t he Pi gment  Manuf act ur er s act ual l y magni f i ed t he r i sk t hr ough 

t hei r  aggr essi ve pr omot i on of  whi t e l ead car bonat e,  even despi t e 

t he awar eness of  t he t oxi c i t y of  l ead.   I n ei t her  case,  whoever  

had " excl usi ve"  cont r ol  over  t he whi t e l ead car bonat e i s 

i mmat er i al .  

D 

¶161 Thomas has br ought  c l ai ms f or  bot h negl i gence and 

st r i ct  pr oduct s l i abi l i t y .   Appl y i ng t he r i sk- cont r i but i on 

t heor y t o Thomas' s negl i gence cl ai m,  he wi l l  have t o pr ove t he 

f ol l owi ng el ement s t o t he sat i sf act i on of  t he t r i er  of  f act :  

( 1)  That  he i ngest ed whi t e l ead car bonat e;   

( 2)  That  t he whi t e l ead car bonat e caused hi s i nj ur i es;  
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( 3)  That  t he Pi gment  Manuf act ur er s50 pr oduced or  
mar ket ed t he t ype of  whi t e l ead car bonat e he i ngest ed;  
and 

( 4)  That  t he Pi gment  Manuf act ur er s '  conduct  i n 
pr oduci ng or  mar ket i ng t he whi t e l ead car bonat e 
const i t ut ed a br each of  a l egal l y r ecogni zed dut y t o 
Thomas.    

See i d.  at  193.   Because Thomas cannot  pr ove t he speci f i c  t ype 

of  whi t e l ead car bonat e he i ngest ed,  he need onl y pr ove t hat  t he 

Pi gment  Manuf act ur er s pr oduced or  mar ket ed whi t e l ead car bonat e 

f or  use dur i ng t he r el evant  t i me per i od:   t he dur at i on of  t he 

houses'  exi st ence.   See I d.  at  194.  

 ¶162 Appl y i ng t he r i sk- cont r i but i on t heor y t o Thomas' s 

st r i ct  pr oduct s l i abi l i t y  c l ai m,  Thomas wi l l  have t o pr ove t he 

f ol l owi ng el ement s t o t he sat i sf act i on of  t he t r i er  of  f act :  

( 1)  That  t he whi t e l ead car bonat e was def ect i ve when 
i t  l ef t  t he possessi on or  cont r ol  of  t he pi gment  
manuf act ur er s;   

( 2)  That  i t  was unr easonabl y danger ous t o t he user  or  
consumer ;   

( 3)  That  t he def ect  was a cause of  Thomas' s i nj ur i es 
or  damages;   

( 4)  That  t he pi gment  manuf act ur er  engaged i n t he 
busi ness of  pr oduci ng or  mar ket i ng whi t e l ead 
car bonat e or ,  put  negat i vel y,  t hat  t hi s i s not  an 
i sol at ed or  i nf r equent  t r ansact i on not  r el at ed t o t he 
pr i nci pal  busi ness of  t he pi gment  manuf act ur er ;  and,  

( 5)  That  t he pr oduct  was one whi ch t he company 
expect ed t o r each t he user  or  consumer  wi t hout  
subst ant i al  change i n t he condi t i on i t  was when sol d.  

                                                 
50 Thomas named sever al  manuf act ur er s and pr omot er s of  whi t e 

l ead car bonat e.   Under  Col l i ns,  a pl ai nt i f f  need onl y name one 
def endant .   Col l i ns,  116 Wi s.  2d at  193.  
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See i d.  at  195- 96.    

¶163 Once Thomas makes a pr i ma f aci e case under  ei t her  

c l ai m,  t he bur den of  pr oof  shi f t s t o each def endant  t o pr ove by 

a pr eponder ance of  t he evi dence t hat  i t  di d not  pr oduce or  

mar ket  whi t e l ead car bonat e ei t her  dur i ng t he r el evant  t i me 

per i od or  i n t he geogr aphi cal  mar ket  wher e t he house i s l ocat ed.   

However ,  i f  r el evant  r ecor ds do not  exi st  t hat  can subst ant i at e 

ei t her  def ense,  " we bel i eve t hat  t he equi t i es of  [ whi t e l ead 

car bonat e]  cases f avor  pl aci ng t he consequences on t he [ Pi gment  

Manuf act ur er s] . "   I d.  at  198.   I n addi t i on t o t hese speci f i c  

def enses,  and unl i ke i n t he DES cases,  t he Pi gment  Manuf act ur er s 

her e may have ampl e gr ounds t o at t ack and evi scer at e Thomas' s 

pr i ma f aci e case,  wi t h some of  t hose gr ounds i ncl udi ng t hat  l ead 

poi soni ng coul d st em f r om any number  of  subst ances ( s i nce l ead 

i t sel f  i s  ubi qui t ous)  and t hat  i t  i s  di f f i cul t  t o know whet her  

Thomas' s i nj ur i es st em f r om l ead poi soni ng as t hey ar e not  

s i gnat ur e i nj ur i es. 51 

¶164 We cont i nue t o bel i eve t hat  t hi s  pr ocedur e wi l l  r esul t  

i n a pool  of  def endant s whi ch can r easonabl y be assumed " coul d 

                                                 
51 As can be easi l y seen,  cont r ar y t o t he di ssent ' s 

asser t i ons,  t hi s cour t  has not  cr eat ed " absol ut e[ ]  l i ab[ i l i t y ] "  
her e.   Wi l cox,  J . ,  di ssent i ng,  ¶223.   I nst ead,  we have adopt ed a 
st r ai ght  appl i cat i on of  t hi s cour t ' s  bur den shi f t i ng anal ysi s i n 
Col l i ns and appl i ed i t  t o t he l ead car bonat e c l ai ms.   See 
Col l i ns,  116 Wi s.  2d at  197- 98.   
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have caused t he pl ai nt i f f ' s  i nj ur i es. " 52  See i d.  at  198.   The 

al ar mi st  t one of  t he di ssent s as i de,  our  appl i cat i on of  Col l i ns 

her e achi eves Col l i ns '  r equi r ement  t hat  i t  be shown t hat  t he 

def endant  pi gment  manuf act ur er  " r easonabl y coul d have 

cont r i but ed i n some way t o t he act ual  i nj ur y. "   I d.  at  191 n. 10 

( emphasi s added) .   The pr ocedur e i s not  per f ect  and coul d r esul t  

i n dr awi ng i n some def endant s who ar e act ual l y i nnocent ,  

par t i cul ar l y gi ven t he si gni f i cant l y l ar ger  t i me span at  i ssue 

i n t hi s par t i cul ar  case.   However ,  Col l i ns decl ar ed t hat  " we 

accept  t hi s as t he pr i ce t he def endant s,  and per haps ul t i mat el y 

soci et y,  must  pay t o pr ovi de t he pl ai nt i f f  an adequat e r emedy 

under  t he l aw. "   I d.  

E 

 ¶165 The Pi gment  Manuf act ur er s r ai se const i t ut i onal  

chal l enges t o our  appl i cat i on of  t he r i sk- cont r i but i on t heor y t o 

Thomas' s c l ai ms.   Fi r st ,  t hey ar gue i t  v i ol at es pr i nci pl es 

gover ni ng r et r oact i ve l i abi l i t y  by at t achi ng new,  sever e,  and 

unant i c i pat ed l egal  consequences t o conduct  pr evi ousl y 

compl et ed.   See East er n Ent er s v.  Apf el ,  524 U. S.  498 ( 1998) .   

Second,  t hey ar gue i t  v i ol at es due pr ocess by est abl i shi ng 

evi dent i ar y pr esumpt i ons t hat  ar e i r r at i onal  or  do not  pr ovi de a 

f ai r  oppor t uni t y f or  r ebut t al .   See West er n & At l ant i c R. R.  v.  

Hender son,  279 U. S.  639,  642 ( 1929) .   Thi r d,  t hey ar gue t hat  

                                                 
52 For  t hose def endant s who cannot  excul pat e t hemsel ves,  

Col l i ns concl uded t hat  compar at i ve negl i gence was t he pr oper  
means of  assi gni ng r el at i ve f aul t .   Col l i ns,  116 Wi s.  2d at  197-
200.   We r ecogni ze t hi s aspect  of  Col l i ns,  but  do not  addr ess i t  
f ur t her  because i t  was not  ment i oned by any of  t he par t i es.  
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t hei r  due pr ocess r i ght  t o a meani ngf ul  oppor t uni t y t o pr esent  a 

def ense i s v i ol at ed.   See Hunt l ey v.  Nor t h Car ol i na St at e Bd.  of  

Educ. ,  493 F. 2d 1016,  1019 ( 4t h Ci r .  1974) .    

 ¶166 These const i t ut i onal  i ssues ar e not  r i pe. 53  As t hi s 

case i s bef or e us on summar y j udgment ,  and as many mat er i al  

f act s ar e i n di sput e,  we r emand t hi s case f or  t r i al . 54 

 

                                                 
53 One di ssent ,  Pr osser ,  J. ,  di ssent i ng,  t akes a 

const i t ut i onal  anal ysi s wel l  beyond what  t he Pi gment  
Manuf act ur er s have advanced i n t hi s cour t .   That  di ssent  wr i t es 
how our  anal ysi s  v i ol at es subst ant i ve as wel l  as pr ocedur al  due 
pr ocess and how i t  al so v i ol at es equal  pr ot ect i on.   Pr osser ,  J. ,  
di ssent i ng,  ¶¶282- 305.   The di ssent ' s det ai l ed due pr ocess 
anal ysi s sur passes t he Pi gment  Manuf act ur er s '  ar gument  t hat  
ext ensi on of  Col l i ns cr eat es due pr ocess pr obl ems,  and t he 
di ssent ' s equal  pr ot ect i on anal ysi s was not  even r ai sed by t he 
Pi gment  Manuf act ur er s.   Al t hough t he di ssent  may have f ashi oned 
a mor e i n dept h const i t ut i onal  ar gument  t han have t he Pi gment  
Manuf act ur er s,  we mai nt ai n t hat  t he i ssue i s not  r i pe based on 
t he compet i ng f act s pr esent ed and t he post ur e of  t hi s case.   
Accor di ngl y,  we do not  r each t hese i ssues.  

54 A di ssent ,  Pr osser ,  J. ,  di ssent i ng,  al so di scusses 
whet her  a " publ i c pol i cy"  anal ysi s shoul d r esul t  i n l i mi t i ng 
l i abi l i t y  f or  t he Pi gment  Manuf act ur er s her e.   Pr osser ,  J. ,  
di ssent i ng,  ¶¶306- 14.   Thi s ar gument  was al so not  advanced by 
t he Pi gment  Manuf act ur er s and t hus t he publ i c pol i cy quest i ons 
have not  been f ul l y pr esent ed t o t hi s cour t .   Accor di ngl y,  as 
wi t h t he const i t ut i onal  ar gument s,  we expr ess no opi ni on on t he 
di ssent ' s anal ysi s,  except  t o acknowl edge t hat  t hi s cour t  
r et ai ns t he abi l i t y  t o l i mi t  l i abi l i t y  based on publ i c pol i cy 
f act or s but  r ar el y i nvokes t hi s power  bef or e a f i ndi ng of  
negl i gence has occur r ed.   See Al var ado v.  Ser sch,  2003 WI  55,  
262 Wi s.  2d 74,  662 N. W. 2d 350.   As t hi s cour t  st at ed i n 
Al var ado:   " I n most  cases,  t he bet t er  pr act i ce i s t o submi t  t he 
case t o t he j ur y bef or e det er mi ni ng whet her  t he publ i c pol i cy 
consi der at i ons pr ecl ude l i abi l i t y .   Onl y i n t hose cases wher e 
t he f act s ar e s i mpl e t o ascer t ai n and t he publ i c pol i cy  
quest i ons have been f ul l y pr esent ed may a cour t  r evi ew publ i c 
pol i cy and pr ecl ude l i abi l i t y  bef or e t r i al . "   I d. ,  ¶18.  
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V 

¶167 Thomas al so ar gues t hat  he shoul d be abl e t o pr esent  

al t er nat i ve t heor i es of  l i abi l i t y  t o t he j ur y :   speci f i cal l y 

ent er pr i se l i abi l i t y  and ci v i l  conspi r acy.   On t hi s poi nt ,  we 

agr ee wi t h t he Pi gment  Manuf act ur er s t hat  t he c l ai ms cannot  be 

pur sued.  

A 

¶168 A ci v i l  conspi r acy i s " a combi nat i on of  t wo or  mor e 

per sons by some concer t ed act i on t o accompl i sh some unl awf ul  

pur pose or  t o accompl i sh by unl awf ul  means some pur pose not  i n 

i t sel f  unl awf ul . "   Onder donk v.  Lamb,  79 Wi s.  2d 241,  246,  255 

N. W. 2d 507 ( 1977)  ( c i t at i on and quot at i ons omi t t ed) .   " At  a 

mi ni mum,  t o show a conspi r acy t her e must  be f act s t hat  show some 

agr eement ,  expl i c i t  or  ot her wi se,  bet ween t he al l eged 

conspi r at or s on t he common end sought  and some cooper at i on 

t owar d t he at t ai nment  of  t hat  end. "   August i ne v.  Ant i -

Def amat i on League of  B' Nai  B' r i t h,  75 Wi s.  2d 207,  216,  249 

N. W. 2d 547 ( 1977) .   " To st at e a cause of  act i on f or  c i v i l  

conspi r acy,  t he compl ai nt  must  al l ege:  ( 1)  The f or mat i on and 

oper at i on of  t he conspi r acy;  ( 2)  t he wr ongf ul  act  or  act s done 

pur suant  t her et o;  and ( 3)  t he damage r esul t i ng f r om such act  or  

act s. "   Onder donk,  79 Wi s.  2d at  247.  

¶169 Thomas ar gues t hat  t he Pi gment  Manuf act ur er s 

cooper at ed t hr ough t he LI A t o mi sl ead t he publ i c and t he 

gover nment  t o conceal  t he hazar ds of  whi t e l ead car bonat e.   I n 

doi ng so,  Thomas ar gues t hat  t hey f ur t her ed t hei r  common 
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t or t i ous end of  sel l i ng a pr oduct  t hey knew was har mf ul  t o 

chi l dr en,  t her eby commi t t i ng c i v i l  conspi r acy.   We di sagr ee.  

¶170 I n Col l i ns,  t hi s  cour t  decl i ned t o r ecogni ze a c i v i l  

conspi r acy c l ai m f or  DES manuf act ur er s because t he r ecor d showed 

onl y " par al l el  behavi or . "   Col l i ns,  116 Wi s.  2d at  188.    Thi s 

cour t  st at ed t hat  " [ t ] her e i s no i ndi cat i on i n t he r ecor d t hat  

t he def endant s ei t her  expl i c i t l y  or  t aci t l y  col l abor at ed t o gai n 

FDA appr oval  so t hat  t hey coul d i n t ur n col l abor at e t o 

mi sr epr esent  t he saf et y and ef f i cacy of  DES f or  use i n 

pr event i ng mi scar r i ages. "   I d.   Fur t her ,  t hi s cour t  sai d,  " t hi s  

t heor y becomes unwor kabl e when we consi der  t he f act  t hat  many 

dr ug compani es ent er ed t he DES mar ket  wel l  af t er  FDA appr oval .   

These l at er  ent r ant s shoul d not  be char ged wi t h par t i c i pat i on i n 

or  knowl edge of  t he al l eged 1941 and 1947 conspi r aci es. "   I d.  

¶171 As Sher wi n- Wi l l i ams not es,  each Pi gment  Manuf act ur er  

had a uni que st or y r egar di ng i t s par t i c i pat i on i n t he LI A.   

Thomas does not  expl ai n when any agr eement  was r eached t o commi t  

t or t i ous act s,  who was i nvol ved i n t hi s agr eement ,  and when t he 

ot her  par t i es ent er ed i nt o t hi s agr eement .   At  best ,  hi s 

evi dence est abl i shes t hat  a t r ade or gani zat i on,  t he LI A,  

aggr essi vel y pr omot ed l ead pr oduct s and t ook,  what  seems t o be,  

any measur es possi bl e t o ensur e t hat  t he mar ket  f or  l ead 

pr oduct s r emai ned f r ee and unencumber ed.    

¶172 Fur t her ,  t he Pi gment  Manuf act ur er s,  ei t her  

i ndi v i dual l y or  as successor s- i n- i nt er est ,  al l  wer e member s of  

t he LI A at  var y i ng t i mes.   However ,  " ever y act i on by a t r ade 

associ at i on i s not  concer t ed act i on by t he associ at i on' s  
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member s. "   AD/ SAT v.  Associ at ed Pr ess,  181 F. 3d 216,  233- 34 ( 2d 

Ci r .  1999) ;  Edwar dson v.  Amer i can Fami l y Mut .  I ns.  Co. ,  223 

Wi s.  2d  754,  762,  589 N. W. 2d 436 ( Ct .  App.  1998)  ( " [ M] er e 

knowl edge,  acqui escence or  appr oval  of  a pl an,  wi t hout  

cooper at i on or  agr eement  t o cooper at e,  i s  not  enough t o make a 

per son a par t y t o a conspi r acy. " ) .   We concl ude t hat  Thomas has 

not  pr esent ed suf f i c i ent  mat er i al  f act s t o sust ai n hi s c i v i l  

conspi r acy c l ai m. 55 

B 

¶173 Thomas next  ar gues t hat  an ent er pr i se l i abi l i t y  t heor y 

i s a v i abl e al t er nat i ve.  " Under  t he ent er pr i se l i abi l i t y  t heor y,  

i t  i s  t he i ndust r y- wi de st andar d t hat  i s t he cause of  i nj ur y,  

and each def endant  t hat  par t i c i pat es i n per pet uat i ng and usi ng 

t he i nadequat e st andar d has cont r i but ed t o and i s l i abl e f or  t he 

pl ai nt i f f ' s  i nj ur y. "   Col l i ns,  116 Wi s.  2d at  186.     As i n 

Col l i ns,  we concl ude t hat  ent er pr i se l i abi l i t y  i s  not  avai l abl e 

her e.  

¶174 The cr ux of  Thomas' s ar gument  i s t hat  t he Pi gment  

Manuf act ur er s,  t hr ough t he LI A,  ef f ect i vel y pr event ed r egul at or y 

over si ght  i nt o t he i ndust r y t hr ough t ar get ed l obbyi ng campai gns 

desi gned t o f r ust r at e condi t i ons and st andar ds f or  t he pr oduct .   

                                                 
55 Al t er nat i vel y,  Thomas seems t o be aski ng t o be abl e t o 

pr esent  t he c i v i l  conspi r acy c l ai m onl y i f  he does not  have a 
v i abl e c l ai m under  t he r i sk- cont r i but i on t heor y.   Thomas wr i t es 
i n hi s br i ef  t hat  t he " conspi r acy c l ai m i s a v i abl e al t er nat i ve 
c l ai m i n t he absence of  a c l ai m under  t he r i sk- cont r i but i on 
t heor y. "   Because we agr ee t hat  Thomas can pur sue t he r i sk-
cont r i but i on t heor y,  we wi l l  const r ue Thomas as wi t hdr awi ng hi s 
c i v i l  conspi r acy c l ai m.    
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However ,  whi l e t he LI A sought  t o pr ot ect  i t s  i ndust r y,  t he 

r ecor d i ndi cat es t hat  " [ t ] he pai nt  i ndust r y was hi ghl y 

compet i t i ve,  wi t h each pai nt  company j eal ousl y  guar di ng t he 

secr ecy of  t hei r  pai nt  f or mul as. "   Thomas does not  expl ai n when 

t her e ever  was a smal l  concent r at ed " i ndust r y"  her e.   See Hal l  

v.  E. I .  Du Pont  De Nemour s & Co. ,  I nc. ,  345 F.  Supp.  353,  378 

( E. D. N. Y.  1972)  ( not i ng doct r i ne' s " speci al  appl i cabi l i t y  t o 

i ndust r i es composed of  a smal l  number  of  uni t s" ) .   Ther ef or e,  we 

decl i ne Thomas' s i nvi t at i on t o adopt  t he ent er pr i se l i abi l i t y  

t heor y at  t hi s t i me. 56 

VI  

 ¶175 I n sum,  we concl ude t hat  Ar t i c l e I ,  Sect i on 9 i s  not  a 

bar r i er  f or  seeki ng t o r ecover  agai nst  one or  mor e t or t f easor s 

when r ecover y has al r eady been had agai nst  anot her .   We f ur t her  

concl ude t hat  t he r i sk- cont r i but i on t heor y appl i es t o whi t e l ead 

car bonat e cases.   Al t hough t he Pi gment  Manuf act ur er s r ai se 

const i t ut i onal  chal l enges t o t hi s concl usi on,  t hose i ssues ar e 

not  yet  r i pe.   We f ur t her  concl ude t hat  Thomas cannot  pr oceed on 

hi s c l ai ms f or  c i v i l  conspi r acy and ent er pr i se l i abi l i t y .    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med i n par t  and r ever sed i n par t  and r emanded f or  f ur t her  

pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  

 

                                                 
56 Al t er nat i vel y,  Thomas seems t o ar gue t hat  as l ong as hi s  

act i on can pr oceed agai nst  t he Pi gment  Manuf act ur er s on t he 
basi s of  Col l i ns,  t hi s cour t  need not  r each t he i ssue of  
ent er pr i se l i abi l i t y .     
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¶176 PATI ENCE DRAKE ROGGENSACK,  J.  di d not  par t i c i pat e.    
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¶177 JON P.  WI LCOX,  J.    (dissenting).  I t  i s  of t en sai d 

t hat  bad f act s make bad l aw.   Today' s deci s i on epi t omi zes t hat  

anci ent  l egal  axi om.   The end r esul t  of  t he maj or i t y opi ni on i s 

t hat  t he def endant s,  l ead pi gment  manuf act ur er s,  can be hel d 

l i abl e f or  a pr oduct  t hey may or  may not  have pr oduced,  whi ch 

may or  may not  have caused t he pl ai nt i f f ' s  i nj ur i es,  based on 

conduct  t hat  may have occur r ed over  100 year s ago when some of  

t he def endant s wer e not  even par t  of  t he r el evant  mar ket .   Even 

t hough t he i nj ur y i n t hi s case i s t r agi c,  t he pl ai nt i f f  cannot  

demonst r at e t hat  he was l ead poi soned as a r esul t  of  whi t e l ead 

car bonat e,  much l ess t he t ype of  whi t e l ead car bonat e pr oduced 

by any of  t he r espect i ve def endant s.   Mor e i mpor t ant l y,  he 

cannot  pr ove when t he supposed whi t e l ead car bonat e t hat  

al l egedl y poi soned hi m was manuf act ur ed or  appl i ed t o t he houses 

i n whi ch he was supposedl y l ead poi soned.   However ,  none of  

t hese f act s seem t o mat t er  t o t he maj or i t y.    

¶178 Subj ect i ng t he def endant s i n t hi s case t o l i abi l i t y 

under  t hese ci r cumst ances amount s t o an unwar r ant ed and 

unpr ecedent ed r el axat i on of  t he t r adi t i onal  r ul es gover ni ng t or t  

l i abi l i t y ,  and r ai ses ser i ous concer ns of  f undament al  f ai r ness,  

as t he def endant s wi l l  be unabl e t o r eal i st i cal l y excul pat e 

t hemsel ves.   The maj or i t y opi ni on not  onl y cr eat es t he r i sk t hat  

l i abi l i t y  may be whol l y out  of  pr opor t i on wi t h t he cul pabi l i t y  

of  each i ndi v i dual  def endant ;  i t  r ai ses a di st i nct  possi bi l i t y  

t hat  some def endant s may be hel d l i abl e f or  an i nj ur y t hey di d 

not  and coul d not  have caused.   The maj or i t y seems cont ent  t o 
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r un r oughshod over  est abl i shed pr i nci pl es of  causat i on and t he 

r i ght s of  each def endant  t o pr esent  a def ense and be j udged 

based on i t s own act i ons.   The maj or i t y ' s deci s i on r ender s 

Wi sconsi n t he onl y st at e t o appl y some f or m of  col l ect i ve 

l i abi l i t y  i n l ead pai nt  sui t s under  s i mi l ar  f act s.    

¶179 Whi l e I  r ecogni ze t he val i di t y of  t he r i sk-

cont r i but i on t heor y of  r ecover y ar t i cul at ed by t hi s cour t  i n 

Col l i ns v.  El i  Li l l y  Co. ,  116 Wi s.  2d 166,  342 N. W. 2d 37 ( 1984) ,  

under  t he uni que f act s of  t hat  case,  I  whol l y di sagr ee wi t h t he 

maj or i t y ' s expansi on of  t hat  t heor y t o cover  t he pr esent  case.   

Because t hi s case i s f act ual l y di st i ngui shabl e f r om Col l i ns on 

sever al  l evel s,  t he maj or i t y ' s expansi on of  Col l i ns t o t hi s case 

i s ent i r el y i nappr opr i at e.   Fur t her ,  by appl y i ng r i sk-

cont r i but i on t heor y t o t he f act s of  t hi s case,  t he maj or i t y 

essent i al l y  adopt s a ver si on of  r i sk- cont r i but i on t heor y 

expl i c i t l y  r ej ect ed by t he Col l i ns cour t .    

¶180 A l egi t i mat e syst em of  l aw r equi r es adher ence t o 

est abl i shed l egal  pr i nci pl es,  even i f  such adher ence does not  

pr oduce a r esul t  deemed desi r abl e by t he col l ect i ve wi sdom of  

f our  member s of  t hi s cour t .   Our  common l aw used t o r equi r e a 

pl ai nt i f f  t o pr ove f our  el ement s i n or der  t o r ecover  under  a 

t heor y of  negl i gence:   dut y,  br each,  causat i on,  and damages.   

Thr oughout  t he year s,  t hi s cour t  has essent i al l y  el i mi nat ed t he 

r equi r ement  t hat  a pl ai nt i f f  pr ove t he second el ement  by hol di ng 

t hat  i n Wi sconsi n,  ever yone owes a dut y of  r easonabl e car e t o 

t he ent i r e wor l d.   Al var ado v.  Ser sch,  2003 WI  55,  ¶16,  262 

Wi s.  2d 74,  662 N. W. 2d 350.   Today,  t he maj or i t y pr ocl ai ms t hat  
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i f  a pl ai nt i f f  i s  sympat het i c enough and t he " i ndust r y"  of  whi ch 

a def endant  was a par t  i s  cul pabl e enough,  a pl ai nt i f f  may 

di spense wi t h pr oof  of  t he t hi r d el ement  and r ecover  agai nst  a 

par t y even t hough i t  has not  been shown t hat  t he par t y 

r easonabl y coul d have cont r i but ed i n some way t o t he pl ai nt i f f ' s 

act ual  i nj ur y.   Si mpl y put ,  t he maj or i t y opi ni on amount s t o 

l i t t l e mor e t han t hi s cour t  di ct at i ng soci al  pol i cy t o achi eve a 

desi r ed r esul t . 1 

I  

¶181 I  begi n by di scussi ng t he f act s i n t hi s case.   The 

maj or i t y pr esent s t he r eader  wi t h over  50 pages of  so- cal l ed 

" f act s"  i n or der  t o const r uct  an i nt r i cat e t apest r y of  

mal f easance and cul pabi l i t y  on t he par t  of  t he l ead pai nt  

i ndust r y as a whol e.   I n doi ng so,  t he maj or i t y at t empt s t o 

conceal  what  i s ut t er l y l acki ng i n t he pl ai nt i f f ' s  pr oof  i n t hi s 

case:   evi dence of  a r easonabl e connect i on bet ween t he conduct  

                                                 
1 Taken as a whol e,  t he maj or i t y opi ni on cannot  be sai d t o 

" conduct  a f ai r  and neut r al  eval uat i on of  t he mer i t s of  t he 
par t i es '  ar gument s i n l i ght  of  t he st at e' s l aws and 
const i t ut i on. "   Fer don v.  Wi s.  Pat i ent s Comp.  Fund,  2005 WI  125,  
¶15,  ___Wi s.  2d ___,  ___N. W. 2d ___.   The maj or i t y cannot  hi de 
t he f act  t hat  i t s  r esul t s- or i ent ed deci s i on i s s i mpl y 
unpr ecedent ed and unsuppor t ed by Wi sconsi n case l aw or  any case 
f r om anot her  j ur i sdi ct i on.    
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of  each def endant  and t he pl ai nt i f f ' s  i nj ur i es. 2  See Col l i ns,  

116 Wi s.  2d at  191 n. 10 ( " We .  .  .  r equi r e i t  be shown t hat  t he 

def endant  dr ug company r easonabl y coul d have cont r i but ed i n some 

way t o t he act ual  i nj ur y. " ) .   Many of  t he maj or i t y ' s " f act s"  ar e 

s i mpl y i r r el evant  t o t he quest i on of  whet her  each i ndi v i dual  

def endant  i n t hi s case can be sai d t o have r easonabl y 

cont r i but ed t o t he pl ai nt i f f ' s  act ual  i nj ur y.    

¶182 Bef or e di scussi ng what  Thomas can and cannot  pr ove,  a 

br i ef  di scussi on of  pai nt  and t he pai nt  i ndust r y i s i n or der . 3  

Al l  pai nt s i ncl ude t wo basi c component s:   t he pi gment  and t he 

vehi c l e.   Pi gment ,  such as whi t e l ead car bonat e,  i mpar t s hi di ng 

power  and pr ot ect s t he sur f ace ar ea.   The vehi c l e al l ows t he 

pi gment  t o be spr ead and adher e t o t he sur f ace t o whi ch i t  i s  

appl i ed.   The vehi c l e al so i ncl udes a dr i er  and t hi nner .   The 

                                                 
2 Much of  t he maj or i t y ' s st at ement  of  f act s i mpl i es t hat  t he 

def endant s shoul d have st opped manuf act ur i ng l ead- based pai nt  at  
one t i me or  anot her  and swi t ched pr oduct i on t o a non- l ead 
al t er nat i ve.   See maj or i t y op. ,  ¶¶41- 52.   However ,  Thomas' s 
c l ai ms based on def ect i ve desi gn have been di smi ssed and ar e not  
bef or e t he cour t .   On Jul y 24,  2000,  t he c i r cui t  cour t  ent er ed 
an or der  di smi ssi ng Thomas' s  " f i r st  and second causes of  
act i on .  .  .  asser t i ng c l ai ms based on st r i ct  l i abi l i t y  and 
negl i gence,  i nsof ar  as t hose cl ai ms ar e dependent  upon a t heor y 
of  desi gn def ect . "   Thi s or der  has not  been appeal ed.   The 
cl ai ms bef or e t hi s cour t  ar e pr edi cat ed on t he def endant s '  
f ai l ur e t o war n of  t he danger s of  t hei r  pr oduct .   I t  i s  one 
t hi ng t o const r ue al l  di sput ed i ssues of  mat er i al  f act  i n a 
l i ght  most  f avor abl e t o t he nonmovi ng par t y on summar y j udgment ;  
i t  i s  qui t e anot her  t o at t empt  t o obscur e t he i ssues on appeal  
and " hi de t he bal l "  by i nundat i ng t he r eader  wi t h copi ous 
amount s of  i r r el evant  f act ual  mat er i al  i n or der  t o shi f t  t he 
f ocus away f r om t he dear t h of  l egal  aut hor i t y suppor t i ng t he 
opi ni on.    

3 Many of  t he f ol l owi ng undi sput ed f act s ar e t aken f r om t he 
af f i davi t  of  John A.  Het i mann.  
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i ndust r y def endant s ar e bei ng sued i n t hei r  capaci t y as 

pr oducer s of  pai nt  pi gment ,  speci f i cal l y,  whi t e l ead car bonat e.  

¶183 Whi t e l ead car bonat e was used i n t he Uni t ed St at es 

s i nce col oni al  t i mes.   Over  t he year s,  whi t e l ead car bonat e was 

pr oduced by no l ess t han si x di f f er ent  pr ocesses.   As such,  

t her e was no si ngl e f or mul a f or  whi t e l ead car bonat e and whi t e 

l ead car bonat e coul d be compr i sed of  t hr ee di f f er ent  chemi cal  

compounds. 4  These t hr ee compounds al l  di f f er ed i n chemi cal  

composi t i on,  t he amount  of  l ead oxi de t hey cont ai ned,  and pH 

val ue.   Even wi t h r espect  t o a gi ven f or mul a,  t he amount  of  l ead 

coul d var y by up t o t en per cent .    

¶184 These f or mul as,  i n addi t i on t o havi ng di f f er ent  

chemi cal  composi t i ons and di f f er ent  concent r at i ons of  l ead 

oxi de,  al so possessed si gni f i cant  di f f er ences i n physi cal  

pr oper t i es,  i ncl udi ng di f f er ences i n:   speci f i c  gr avi t y,  bul k i ng 

val ues,  oi l  absor pt i on,  hi di ng power ,  and par t i c l e s i ze and 

shape.   These di f f er ences ar e cr uci al  because:   " [ d] ependi ng on 

t he hi di ng power  of  t he pi gment  used,  t he amount  of  l ead 

pi gment ——and t hus l ead——coul d var y dr amat i cal l y bet ween bat ches 

equal l y capabl e of  cover i ng a speci f i ed sur f ace ar ea. "   

( Emphasi s added. )    

¶185 Fur t her ,  whi t e l ead car bonat e was not  sol d 

gener i cal l y;  t he mar ket  f or  whi t e l ead car bonat e was ext r emel y 

compet i t i ve.   Each manuf act ur er  possessed i t s own di st i nct i ve 

                                                 
4 " Basi c l ead car bonat e"  coul d be compr i sed of  one of  t he 

f ol l owi ng t wo f or mul as:   ( 1)  4PbCO32Pb( OH) 2PbO or  ( 2)  
2PbCO3Pb( OH) 2.   The t hi r d f or mul a,  r ef er r ed t o as " nor mal  l ead 
car bonat e, "  was PbCO3.  
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br and and l abel ,  and aggr essi vel y mar ket ed i t s own ver si on of  

whi t e l ead car bonat e.   For  i nst ance,  " Nat i onal  Lead of f er ed 

' f i ve di f f er ent  whi t e- l eads, '  st at i ng t hat  ' [ e] ach of  t he f i ve 

has i t s own speci al  combi nat i on of  pai nt - maki ng 

char act er i st i cs. ' "   I mpor t ant l y,  " pai nt s wi t h t he same l abel  or  

br and coul d var y s i gni f i cant l y i n l ead cont ent  dependi ng on t he 

col or  or  t i nt  of  t he pai nt . "   ( Emphasi s added. )  

¶186 We al so not e t hat  whi t e l ead car bonat e was not  a 

mat er i al  used excl usi vel y by t he pai nt  i ndust r y.   Whi t e l ead 

car bonat e was r out i nel y ut i l i zed i n t he cer ami cs and pot t er y 

busi ness i n t he f i r st  hal f  of  t he t went i et h cent ur y.   Thus,  

sever al  maj or  cust omer s of  f i r ms t hat  pr oduced whi t e l ead 

car bonat e wer e not  i nvol ved i n pai nt  manuf act ur i ng.    

¶187 I t  i s  i mpor t ant  t o emphasi ze t hat  t he i ndust r y  

def endant s ar e bei ng sued i n t hei r  capaci t y as manuf act ur er s of  

whi t e l ead car bonat e and not  t he f i ni shed pr oduct ,  pai nt .   

" Unt i l  t he l at e ni net eent h cent ur y,  pai nt  manuf act ur er s and 

deal er s di d not  sel l  pai nt s——t hey sol d i ngr edi ent s or  ' mi x i ngs'  

whi ch t he pur chaser s t hen mi xed t o make t hei r  own pai nt s.   

Pr epar ed pai nt s wer e v i ewed as i nf er i or  i n qual i t y,  par t i cul ar l y  

because t he ear l y r eady- mi xed pai nt s of t en used i nf er i or  

i ngr edi ent s. "    

¶188 Thus,  " pai nt er s i n t he ear l y decades of  t he 1900s 

of t en had t hei r  own i ndi v i dual  f or mul as or  met hods f or  mi xi ng 

t he pai nt  t hat  t hey t hought  was best ,  dependi ng on what  a 

speci f i c  j ob r equi r ed. "   " Pai nt  manuf act ur er s,  of  whi ch t her e 

wer e over  200 i n t he Mi l waukee ar ea al one bet ween 1910 and 1971,  
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deci ded whi ch pi gment  t ypes,  combi nat i ons and amount s t o use. "   

" Lar ge pur chaser s al so somet i mes had t hei r  own uni que 

speci f i cat i ons. "   As such,  i n addi t i on t o t he var yi ng f or mul as 

and br ands of  pi gment s,  " t he r el at i ve amount s and concent r at i ons 

of  t he pi gment s var i ed i n di f f er ent  pai nt  f or mul at i ons. "  

( Emphasi s added. )    

¶189 Fur t her ,  l ead pai nt  cont ai ned l ead f r om sour ces ot her  

t han t he pi gment ,  as some pai nt er s used l ead " as a dr i er  or  

cat al yst  r at her  t han as a pi gment . "   " Pai nt  f or mul at i on was,  and 

st i l l  i s ,  a hi ghl y i ndi v i dual  under t aki ng. "   I n shor t ,  " t her e 

was no one t ype of  ' whi t e l ead pai nt . ' "    

¶190 We not e t hat  t he r ecor d al so i ndi cat es t hat  t he 

manuf act ur i ng mar ket  f or  whi t e l ead car bonat e,  i n addi t i on t o 

bei ng compet i t i ve,  was qui t e f l ui d.   Rat her  t han gener i cal l y 

r ef er r i ng t o t he " i ndust r y"  as a whol e,  as does t he maj or i t y,  we 

exami ne each def endant ' s r ol e i n t he pr oduct i on of  whi t e l ead 

car bonat e,  as t he pl ai nt i f f  i n t hi s case i s sui ng i ndi v i dual  

def endant s and not  an " i ndust r y. "    

¶191 Sher man- Wi l l i ams began t he pr oduct i on of  whi t e l ead 

car bonat e i n 1910 when i t  opened a pl ant  i n Chi cago.   I n t he 

1930s,  Sher man- Wi l l i ams shi f t ed i t s emphasi s t o l i t hopone 

pr oduct s.   By 1937,  al most  none of  Sher man- Wi l l i ams'  i nt er i or  

pai nt s cont ai ned whi t e l ead pi gment s.   Sher man- Wi l l i ams ceased 

pr oduct i on of  whi t e l ead car bonat e by June of  1947.    

¶192 At l ant i c Ri chf i el d i s successor  i n i nt er est  t o 

Anaconda Lead Pr oduct s Company ( ALPC)  and I nt er nat i onal  Smel t i ng 

and Ref i ni ng Company ( I S&R) .   ALPC began oper at i ng i n Chi cago i n 
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1919 and began sel l i ng l ead pi gment ,  i ncl udi ng whi t e l ead 

car bonat e,  i n 1920.   I n 1936,  ALPC was di ssol ved and acqui r ed by 

I S&R.   I S&R oper at ed t he Chi cago pl ant  unt i l  1946.   I t s 

pr oduct i on of  whi t e l ead car bonat e dur i ng t he war  was gr eat l y 

r educed,  and i t  was r equi r ed t o st op maki ng whi t e l ead car bonat e 

f or  mont hs at  a t i me.   I S&R sol d t he Chi cago f aci l i t y  t o t he 

Eagl e- Pi cher  Company i n 1946.   I S&R mer ged wi t h ALPC i n 1973,  

whi ch was t hen acqui r ed by At l ant i c Ri chf i el d i n 1977.    

¶193 The DuPont  Company began manuf act ur i ng pai nt  and pai nt  

pi gment s i n 1917.   DuPont  manuf act ur ed and sol d whi t e l ead 

car bonat e f r om 1917 t o 1924,  al t hough i t  di d not  sel l  whi t e l ead 

pi gment  t o any ot her  manuf act ur er .   Fr om 1917 onwar d,  DuPont  

sol d non- l ead pai nt  t hat  compet ed wi t h whi t e l ead pi gment s,  

i ncl udi ng l i t hopone and t i t ani um di oxi de.   DuPont  di d not  have a 

r et ai l  st or e i n Mi l waukee and " never  sol d an i nt er i or  t r ade 

sal es pai nt  t hat  cont ai ned whi t e l ead pi gment . "    

¶194 The SCM Cor por at i on i s successor  i n i nt er est  t o The 

Gl i dden Company ( Ol d Gl i dden) .   Ol d Gl i dden was i ncor por at ed i n 

1917 and mer ged wi t h SCM i n 1967.   SCM was subsequent l y acqui r ed 

by anot her  company and sol d t o a Br i t i sh company.   Ol d Gl i dden 

pur chased t he Eust on Company i n Scr ant on,  Pennsyl vani a,  and 

began pr oduct i on of  whi t e l ead car bonat e i n 1924.   Ol d Gl i dden 

pr oduced whi t e l ead car bonat e unt i l  1958,  when i t  sol d t he 

Eust on f aci l i t y .   Dur i ng t he 1920s and 1930s,  Ol d Gl i dden was 

t he wor l d' s l ar gest  suppl i er  of  l i t hopone and a l ar ge 

manuf act ur er  of  t i t ani um di oxi de.   Al t hough Ol d Gl i dden was a 
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member  of  t he Lead I ndust r i es Associ at i on f r om 1924 unt i l  1958,  

i t  di d not  par t i c i pat e i n t he Whi t e Lead Pr omot i on Campai gn. 5   

¶195 Amer i can Cyanami d i s bei ng sued bot h as a successor  i n 

i nt er est  t o MacGr egor  Lead Cor por at i on and based on i t s own 

pr oduct i on of  whi t e l ead car bonat e af t er  1971.   MacGr egor  Lead 

Cor por at i on began pr oduci ng whi t e l ead car bonat e i n 1937.  

¶196 The dat es t he af or ement i oned compani es wer e i nvol ved 

i n t he pr oduct i on of  whi t e l ead car bonat e i s par t i cul ar l y 

s i gni f i cant  gi ven t he t i me f r ame at  i ssue i n t hi s case.   The t wo 

r esi dences wher e Thomas al l egedl y i ngest ed l ead pai nt ,  

supposedl y cont ai ni ng whi t e l ead car bonat e,  wer e bui l t  i n 1900 

and 1905,  r espect i vel y.   Maj or i t y op. ,  ¶¶7- 8.   Lead pai nt  was 

banned by Wi sconsi n i n 1980.   See § 657u,  ch.  221,  Laws of  1979 

( cr eat i ng Wi s.  St at .  § 151. 01 ( 1980) ) .   Thus,  many of  t he 

def endant s i n t hi s case wer e not  par t i c i pant s i n t he whi t e l ead 

car bonat e mar ket  f or  s i gni f i cant  per i ods dur i ng t hi s t i me f r ame.   

None of  t he above compani es wer e manuf act ur i ng whi t e l ead 

car bonat e when t he houses i n whi ch Thomas r esi ded wer e bui l t .   

Al most  al l  of  t he above compani es had ceased pr oduct i on of  whi t e 

l ead car bonat e by 1950,  appr oxi mat el y 30 year s bef or e t he use of  

l ead pai nt  was banned i n Wi sconsi n.   These f act s  ar e of  cr i t i cal  

i mpor t ance when consi der ed i n cont ext  of  t he ot her  f act s i n t hi s 

case.    

¶197 I n hi s amended compl ai nt ,  Thomas admi t t ed t hat  he " i s 

unabl e t o i dent i f y t he speci f i c  manuf act ur er ,  suppl i er  and/ or  

                                                 
5 We not e t hat  t he r ecor d est abl i shes t hat  def endant  ConAgr a 

was never  a member  of  t he Lead I ndust r i es Associ at i on.    
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di st r i but or  of  t he Lead pr esent  i n t he r esi dences i n whi ch he 

was exposed. "   Mor eover ,  Thomas admi t t ed i n hi s r esponse t o t he 

def endant s '  i nt er r ogat or i es t hat  he has no knowl edge of  when 

l ead- based pai nt  was appl i ed t o t he houses wher e he al l egedl y 

i ngest ed t he pai nt ,  what  br and of  pai nt  was appl i ed,  or  who 

appl i ed t he pai nt .   Thomas admi t s t hat  one of  t he r esi dences 

cont ai ned " 18 di st i nct  l ayer s of  pai nt  of  whi ch 16 cont ai ned 

l ead pi gment .   Onl y t he f i r st  and ei ght h l ayer s di d not  cont ai n 

l ead. "   Pet ' r  Repl y Br .  at  9.   As wi l l  be demonst r at ed bel ow,  

t hese f act s ar e of  cr i t i cal  i mpor t ance and r ender  t hi s case 

compl et el y di st i ngui shabl e f r om Col l i ns.  

I I  

 ¶198 I n addi t i on t o downpl ayi ng t he si gni f i cant  f act s of  

t hi s case,  t he maj or i t y mi schar act er i zes t he ar gument s of  t he 

def endant s and engages i n an unnecessar y di scussi on of  Ar t i c l e 

I ,  Sect i on 9 of  t he Wi sconsi n Const i t ut i on.   The maj or i t y st at es 

t hat  wi t h r egar d t o Ar t i c l e I ,  Sect i on 9,  " [ t ] he i mpor t  of  [ t he 

Pi gment  Manuf act ur er s '  ar gument ]  i s  t hat  wher e r ecover y has been 

had agai nst  one t or t f easor ,  al l  ot her  t or t f easor s ar e 

necessar i l y  absol ved. "   Maj or i t y op. ,  ¶120.   Fur t her ,  t he 

maj or i t y st at es t hat  " [ w] e have ser i ous concer ns wi t h t he 

Pi gment  Manuf act ur er s '  at t empt  t o di spl ace al l  of  t he bl ame f or  

l ead poi soni ng f r om i t s whi t e l ead car bonat e pi gment  on 

l andl or ds and what  ef f ect  t hat  wi l l  have on t he adequacy of  t he 

pl ai nt i f f ' s  r emedy. "   Maj or i t y op. ,  ¶115.   Thi s i s a seemi ngl y 

i naccur at e char act er i zat i on of  t he def endant s '  ar gument  

r egar di ng Ar t i c l e I ,  Sect i on 9,  and ser ves onl y  as a st r aw man 
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f or  t he maj or i t y t o knock down and open t he door  t o i t s 

expansi ve r eadi ng of  Ar t i c l e I ,  Sect i on 9.    

 ¶199 Par t  of  t he r at i onal e of  t he Col l i ns cour t  f or  

adopt i ng i t s var i ant  of  mar ket  shar e l i abi l i t y  was t hat  t he 

pl ai nt i f f  woul d be l ef t  wi t hout  a r emedy absent  some t heor y of  

col l ect i ve l i abi l i t y .   See Col l i ns,  116 Wi s.  2d at  182.   The 

def endant s i n t hi s case,  cont r ar y t o t he maj or i t y ' s 

char act er i zat i on,  do not  ar gue t hat  Ar t i c l e I ,  Sect i on 9 

absol ves t hem f r om l i abi l i t y .   Rat her ,  t hey ar gue " [ t ] he ' Ri ght  

t o Remedy'  Cl ause of  t he Wi sconsi n Const i t ut i on Does Not  Requi r e 

Ext ensi on of  Col l i ns. "   Resp' t  Br .  at  34 ( emphasi s added) .    

Ar t i c l e I ,  § 9 was mat er i al  t o t he anal ysi s i n 
Col l i ns onl y because t he Cour t  concl uded t hat  Ther ese 
Col l i ns was ent i t l ed t o a r emedy at  l aw f or  her  
i nj ur i es,  and unl ess exi st i ng l aw wer e modi f i ed she 
woul d have no r emedy agai nst  anyone.   Thi s case does 
not  pr esent  compar abl e j ust i f i cat i on f or  modi f y i ng 
exi st i ng l aw,  because Thomas had a r emedy f or  hi s 
i nj ur i es agai nst  t he l andl or ds.  

Resp.  Br .  at  36 ( emphasi s added) .   Nowher e do t he def endant s 

ar gue t hat  t hi s const i t ut i onal  pr ovi s i on i s " a vehi c l e t o def eat  

t he pl ai nt i f f ' s  r i ght  t o r ecover y f or  wr ongs commi t t ed by one 

si mpl y because some r ecover y has al r eady been had agai nst  

anot her . "   Maj or i t y op. ,  ¶123.    

¶200 The def endant s s i mpl y cont end t hat  because t he 

pl ai nt i f f  i n t hi s case has had a r emedy agai nst  t he l andl or ds,  

Col l i ns '  r at i onal e concer ni ng Ar t i c l e I ,  Sect i on 9 does not  

appl y,  and t hus,  t her e i s no compar abl e j ust i f i cat i on f or  t hi s 

cour t  t o f ashi on a r emedy t o al l ow Thomas t o r ecover .   The 

def endant s do not  ar gue t hat  t hey shoul d be " absol ved"  f r om 
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l i abi l i t y  because Thomas has r ecover ed f r om hi s l andl or ds.   They 

mer el y st at e t hat  because he has had such a r ecover y,  t he 

r at i onal e of  Col l i ns does not  appl y,  and Thomas shoul d have t o 

pr oceed under  t he nor mal  r ul es of  causat i on i n t or t  l aw.   

Seeki ng t o be j udged under  t he nor mal  t or t  r ul es of  l i abi l i t y  

har dl y equat es t o aski ng t hi s cour t  t o use a const i t ut i onal  

pr ovi s i on t o shi el d par t i es f r om l i abi l i t y .    

 ¶201 Rat her  t han t ake t he def endant ' s ar gument s at  f ace 

val ue,  t he maj or i t y cont i nues i t s pat t er n of  r ushi ng t o j udgment  

and l abel i ng t he def endant s i n t hi s case as wr ongdoer s by 

mi schar act er i z i ng t hei r  ar gument  t o t he l evel  of  absur di t y.   I n 

doi ng so,  i t  unnecessar i l y  i nt r oduces conf usi on i nt o our  Ar t i c l e 

I ,  Sect i on 9 j ur i spr udence by i nsi nuat i ng t hat  t hi s pr ovi s i on 

r equi r es t he cour t  t o f ashi on a r ecover y f or  Thomas because he 

has suf f er ed t wo separ at e wr ongs.   

 ¶202 Ar t i c l e I ,  Sect i on 9 of  t he Wi sconsi n Const i t ut i on 

pr ovi des:  

Ever y per son i s ent i t l ed t o a cer t ai n r emedy i n t he 
l aws f or  al l  i nj ur i es,  or  wr ongs whi ch he may r ecei ve 
i n hi s per son,  pr oper t y,  or  char act er ;  he ought  t o 
obt ai n j ust i ce f r eel y,  and wi t hout  bei ng obl i ged t o 
pur chase i t ,  compl et el y and wi t hout  deni al ,  pr ompt l y 
and wi t hout  del ay,  conf or mabl y t o t he l aws.     

¶203 The maj or i t y i gnor es t hat  i n Ai cher  v.  Wi sconsi n 

Pat i ent s Compensat i on Fund,  2000 WI  98,  ¶43,  237 Wi s.  2d 99,  613 

N. W. 2d 849,  t hi s cour t  r ecogni zed t hat  al t hough " [ i ] t  i s  

possi bl e t o mi ne t he pr onouncement s of  Wi sconsi n cour t s f or  

evi dence t hat  ar t .  I ,  § 9 cr eat es r i ght s,  or  t hat  i t  aut hor i zes 

cour t s t o f ashi on r i ght s[ , ]  .  .  .  t hi s cour t  has st at ed t hat  
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ar t .  I . ,  § 9 conf er s no l egal  r i ght s. "  ( c i t i ng Rober t a Jo W.  v.  

Ler oy W. ,  218 Wi s.  2d 225,  238,  578 N. W. 2d 185 ( 1998) ;  Tomczak 

v.  Bai l ey,  218 Wi s.  2d 245,  262,  578 N. W. 2d 166 ( 1998) ;  Makos v.  

Wi s.  Masons Heal t h Car e Fund,  211 Wi s.  2d 41,  79,  564 N. W. 2d 662 

( 1997) ( Br adl ey,  J. ,  di ssent i ng) ;  Mul der  v.  Acme- Cl evel and Cor p. ,  

95 Wi s.  2d 173,  189- 90,  290 N. W. 2d 276 ( 1980) ( emphasi s added) ) . 6  

" Rat her ,  ar t .  I ,  § 9 appl i es onl y when a pr ospect i ve l i t i gant  

seeks a r emedy f or  an al r eady exi st i ng r i ght . "   I d.   I n ot her  

wor ds,  " [ t ] he r i ght - t o- r emedy cl ause t hus pr eser ves t he r i ght  

' t o obt ai n j ust i ce on t he basi s of  t he l aw as i t  i n f act  

exi st s. ' "   I d.  ( quot i ng Mul der ,  95 Wi s.  2d at  189) .  

¶204 Thi s under st andi ng of  Ar t i c l e I ,  Sect i on 9,  as 

expr essed i n Ai cher ,  compor t s wi t h how t he pr ovi s i on has been 

under st ood si nce t he t i me of  Wi sconsi n' s st at ehood.   I n McCoy v.  

Kenosha Count y,  195 Wi s.  273,  276,  218 N. W.  348 ( 1928) ,  t hi s 

cour t  r ej ect ed t he pl ai nt i f f ' s  cont ent i on t hat  t hr ough Ar t i c l e 

I ,  Sect i on 9 " t her e i s secur ed by our  st at e const i t ut i on t o 

per sons such as t he pl ai nt i f f  i nf ant  and t he pl ai nt i f f  par ent ,  

absol ut e r i ght s t o r ecover  agai nst  any one causi ng by negl i gence 

such r espect i ve i nj ur i es. "   Fur t her ,  we r ej ect ed t he cont ent i on 

t hat  t hi s pr ovi s i on of  our  const i t ut i on 

was a gi f t  of ,  a cr eat i on of ,  or  a r ecogni t i on of  
r i ght s t o a cer t ai n r emedy f or  al l  i nj ur i es or  wr ongs 
t o one' s per son,  pr oper t y,  or  char act er  i nst ead of  
bei ng mer el y a sol emn assur ance t hat ,  conf or mabl y t o 

                                                 
6 To t he ext ent  t he di scussi on of  Ar t i c l e I ,  Sect i on 9 i n 

Ai cher  v.  Wi sconsi n Pat i ent s Compensat i on Fund,  2000 WI  98,  ¶43,  
237 Wi s.  2d 99,  613 N. W. 2d 849,  i s cont r ar y t o t he di scussi on of  
t hat  pr ovi s i on i n Col l i ns,  Ai cher  i s t he mor e r ecent  case and 
t her ef or e shoul d cont r ol .     
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t he l aws,  a per son shoul d have hi s r emedy f or  such 
wr ongs or  i nj ur i es as wer e,  at  t he t i me of  i t s  
adopt i on,  r ecogni zed by t he common l aw,  or  shoul d 
t her eaf t er  be r ecogni zed,  as per mi t t i ng r ecover y i n 
act i ons at  l aw or  pr oceedi ngs i n equi t y.  

I d.  at  276- 77 ( emphasi s added) .  

 ¶205 The cour t  f ur t her  r ecogni zed t hat  Ar t i c l e I ,  Sect i on 9 

was not  i nt ended t o r emove t he common- l aw l i mi t at i ons on 

r ecover y i n t or t :  

To hol d,  as now ar gued by appel l ant s,  t hat  t her e 
i s shown t he desi r e by t he f ounder s of  t hi s 
commonweal t h,  t hr ough t he adopt i on of  i t s  
const i t ut i on,  t o sweep away al l  t he ol d doct r i nes and 
pr evi ousl y r ecogni zed l i mi t at i ons upon t he so- cal l ed 
nat ur al  r i ght s of  t he i ndi v i dual ,  as such l i mi t at i ons 
had been f ound i n t he ol d wor l d and i n t hi s count r y,  
pr i or  t o i t s  adopt i on,  woul d i ndeed ef f ect  qui t e a 
r evol ut i on i n our  pr esent  concept s of  t he r i ght s and 
obl i gat i ons of  i ndi v i dual s t o each ot her  .  .  .  .    

I d.  at  277.   I n ot her  wor ds,  t o i nt er pr et  Ar t i c l e I ,  Sect i on 9 

i n such a manner  so as t o guar ant ee a r i ght  of  r ecover y anyt i me 

a pl ai nt i f f  cannot  sat i sf y t he el ement s of  hi s cause of  act i on 

woul d essent i al l y  open t he door  f or  t he abol i t i on of  al l  

l i mi t at i ons on t or t  r ecover y.    

¶206 Thus,  Ar t i c l e I ,  Sect i on 9 does not  compel  t he cour t  

t o al l ow r ecover y i n any par t i cul ar  case or  r equi r e a cour t  t o 

di sr egar d t r adi t i onal  common- l aw l i mi t s on r ecover y i n t or t :  

We st ar t ed of f  i n our  l egi s l at i ve and j udi c i al  hi st or y 
wi t h a ver y def i ni t e at t i t ude t hat  nei t her  t hi s 
par t i cul ar  ar t i c l e nor  any ot her  of  our  const i t ut i on 
had any such a sweepi ng away of  and r adi cal  depar t ur e 
f r om many common- l aw pr i nci pl es and r ul es,  many 
i mpor t ant  ones of  whi ch .  .  .  wer e mor e or  l ess 
deni al s of  or  l i mi t at i ons upon what  woul d be wi t hi n 
t he br oad and gener al  f i el d embr aced i n t he t er m 
" nat ur al  and pr ocl ai med r i ght s of  t he i ndi v i dual  t o 
l i f e,  l i ber t y,  and secur i t y i n per son,  pr oper t y,  and 
char act er " ——such,  f or  i nst ance,  as t he def ense of  
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absol ut e or  condi t i onal  pr i v i l ege i n s l ander  or  l i bel ;  
i nst ances of  i nj ur y t o f eel i ngs al one;  wr ongs bet ween 
par ent  and chi l d;  mer e t hr eat s;  t he def enses i n 
act i ons f or  mal i c i ous pr osecut i on;  t he doct r i nes of  
cont r i but or y negl i gence i n per sonal  i nj ur y act i ons as 
wel l  as i n mast er  and ser vant  cases .  .  .  .   I n al l  of  
t he above si t uat i ons,  however  sever e t he i nj ur i es 
mi ght  act ual l y have been t o per son,  pr oper t y,  or  
char act er ,  or gani zed soci et y had f or  a l ong t i me and 
has cont i nued t o r ef use t o r ecogni ze r i ght s t o l egal  
r edr ess.  

I d.  at  278.    

¶207 The phr ase " conf or mabl y t o t he l aws"  i n Ar t i c l e I ,  

Sect i on 9 r el at es onl y " t o a r ecogni zed,  l ong est abl i shed syst em 

of  l aws exi st i ng i n t he sever al  st at es adopt i ng t he 

const i t ut i on .  .  .  . "   I d.  at  277.   I n ot her  wor ds,  t he phr ase 

r ef er s t o t he l aw as i t  exi st s,  r at her  t han " an abst r act  j ust i ce 

as concei ved of  by t he j udge .  .  .  . "   Dep' t  of  Agr i c.  v.  

McCar t hy,  238 Wi s.  258,  270,  299 N. W.  58 ( 1941) .   Si mpl y put ,  

t hi s cour t  has r epeat edl y r ecogni zed t hat  Ar t i c l e I ,  Sect i on 9 

was never  i nt ended t o al l ow t hi s cour t  t o j et t i son t he common-

l aw l i mi t at i ons on r ecover y anyt i me a par t i cul ar  pl ai nt i f f  was 

unabl e t o sat i sf y t hose r equi r ement s.   I nt er pr et i ng Ar t i c l e I ,  

Sect i on 9 i n so br oad a f ashi on woul d r ender  our  l egal  syst em 

st andar dl ess and conver t  i t  i nt o an ad hoc syst em of  l i abi l i t y  

wher e t he r ul es ar e subj ect  t o change i n ever y case.    

¶208 As wi l l  be mor e f ul l y di scussed bel ow,  by i nvoki ng 

Ar t i c l e I ,  Sect i on 9 t o expand Col l i ns wel l  beyond t he uni que 

ci r cumst ances of  t hat  case,  t he maj or i t y has " ef f ect [ ed]  qui t e a 

r evol ut i on i n our  pr esent  concept s of  t he r i ght s and obl i gat i ons 

of  i ndi v i dual s t o each ot her [ , ] "  McCoy,  195 Wi s.  at  277,  and 

embar ked on a " r adi cal  depar t ur e f r om many common- l aw pr i nci pl es 
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and r ul es"  t hat  ser ve as l i mi t at i ons upon a pl ai nt i f f ' s  r i ght  t o 

r ecover  i n t or t .   I d.  at  278.    

I I I  

 ¶209 The maj or i t y concl udes t hat  t he r i sk- cont r i but i on 

t heor y of  l i abi l i t y  adopt ed i n Col l i ns shoul d be ext ended t o 

l ead pi gment  manuf act ur er s,  maj or i t y op.  ¶3;  however ,  t her e ar e 

sever al  subst ant i al  f act ual  di st i nct i ons bet ween t hi s case and 

Col l i ns t hat  r ender  appl i cat i on of  t hi s t heor y compl et el y 

i nappr opr i at e.   These di st i nct i ons i ncl ude:   1)  a much l onger  

t i me f r ame f or  when t he pr oduct  al l eged t o have caused i nj ur y 

may have been manuf act ur ed and di st r i but ed;  2)  t he pl ai nt i f f ' s  

i nabi l i t y  t o pr ove what  pr oduct  he i ngest ed;  3)  t he l ack of  a 

s i gnat ur e i nj ur y  associ at ed wi t h t he pr oduct  al l eged t o have 

caused i nj ur y;  4)  t he def endant s'  l ack of  excl usi ve cont r ol  over  

t he r i sk posed by t he pr oduct ;  5)  a r aw mat er i al  ut i l i zed i n an 

uni nt ended f ashi on r at her  t han a f i ni shed pr oduct  ut i l i zed f or  

i t s i nt ended pur pose;  and 6)  t he l ack of  f ungi bi l i t y  bet ween 

var i ant s of  t he pr oduct  al l eged t o have caused i nj ur y.   Because 

of  t hese f act ual  di st i nct i ons,  appl y i ng Col l i ns t o t he f act s of  

t hi s case r esul t s i n a de f act o adopt i on of  a t heor y expl i c i t l y 

r ej ect ed by Col l i ns and an unj ust i f i ed and unpr ecedent ed 

depar t ur e f r om t r adi t i onal  t or t  l aw pr i nci pl es of  causat i on.    

¶210 The Col l i ns cour t  cr eat ed a uni que t heor y of  l i abi l i t y 

f or  pl ai nt i f f s who wer e i nj ur ed as a r esul t  of  exposur e t o t he 

dr ug DES i n ut er o.   Col l i ns,  116 Wi s.  2d at  177.   Essent i al l y ,  

t he t heor y ar t i cul at ed i n Col l i ns r el axed t he pl ai nt i f f ' s  bur den 

of  pr oof  i n r egar d t o causat i on;  as such,  i t  al l owed DES 
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pl ai nt i f f s t o pr oceed wi t h an under l y i ng t or t  cl ai m when t hey 

coul d not  pr ove t hat  any par t i cul ar  def endant ' s t or t i ous conduct  

was t he pr oxi mat e cause of  t hei r  i nj ur y.   See i d.  at  193- 94.   

I nst ead,  t he pl ai nt i f f  was r equi r ed t o " est abl i sh by a 

pr eponder ance of  t he evi dence t hat  a def endant  pr oduced or  

mar ket ed t he t ype ( e. g. ,  col or ,  shape,  mar ki ngs,  s i ze,  or  ot her  

i dent i f i abl e char act er i st i cs)  of  DES t aken by t he pl ai nt i f f ' s  

mot her . "   I d.  at  194. 7  However ,  even under  t he r el axed causat i on 

st andar ds i t  announced,  t he Col l i ns cour t  st i l l  r equi r ed t hat  

t he pl ai nt i f f  pr ove " t hat  t he def endant  dr ug company r easonabl y 

coul d have cont r i but ed i n some way t o t he act ual  i nj ur y. "   

Col l i ns,  116 Wi s.  2d at  191 n. 10.   By appl y i ng Col l i ns t o t he 

f act s of  t hi s  case,  t he maj or i t y v i r t ual l y el i mi nat es t hi s 

essent i al  r equi r ement .   I n l i ght  of  t he subst ant i al  f act ual  

di st i nct i ons set  f or t h bel ow,  i t  s i mpl y cannot  be sai d t hat  t he 

def endant s i n t hi s case coul d have r easonabl y  cont r i but ed t o 

Thomas' s i nj ur i es.   The maj or i t y can " embr ace"  t hi s r equi r ement  

f r om Col l i ns al l  i t  want s,  maj or i t y op. ,  ¶135 n. 43,  but ,  i n t he 

end,  t he maj or i t y never  expl ai ns how Thomas can pr ove,  under  any 

                                                 
7  I  r ecogni ze t hat  t he Col l i ns cour t  al so st at ed t hat  wher e 

t he pl ai nt i f f  coul d not  pr ove what  t ype of  DES t he pl ai nt i f f ' s  
mot her  i ngest ed,  " t he pl ai nt i f f  need onl y al l ege and pr ove t hat  
t he def endant  dr ug company pr oduced or  mar ket ed t he dr ug DES f or  
use i n pr event i ng mi scar r i ages dur i ng pr egnancy. "   Col l i ns v.  
El i  Li l l y  Co. ,  116 Wi s.  2d 166,  193- 94,  342 N. W. 2d 37 ( 1984) .   
However ,  t he cour t  al so expl i c i t l y  r ej ect ed a t heor y t hat  woul d 
have based l i abi l i t y  sol el y on t he f act  t hat  t he def endant s 
manuf act ur ed t he dr ug i n quest i on,  st at i ng:   " [ W] e do not  agr ee 
t hat  t hi s i s a suf f i c i ent  basi s  i n i t sel f  f or  l i abi l i t y . "   I d.  
at  191 n. 10.   As t he cour t  expl ai ned:   " We st i l l  r equi r e i t  be 
shown t hat  t he def endant  dr ug company r easonabl y coul d have 
cont r i but ed i n some way t o t he act ual  i nj ur y. "   I d.    
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i nt er pr et at i on of  t he f act s,  t hat  t he whi t e l ead car bonat e 

manuf act ur er s coul d have r easonabl y cont r i but ed t o hi s i nj ur y.   

By appl y i ng r i sk- cont r i but i on t heor y t o t hi s case,  i t  i s  c l ear  

t hat  t he maj or i t y opi ni on gr eat l y expands Col l i ns beyond i t s  

i nt ended scope and wi l l  r esul t  i n absol ut e l i abi l i t y  f or  

manuf act ur er s of  r aw mat er i al s by cr eat i ng an i r r ebut t abl e 

pr esumpt i on of  causat i on.    

¶211  The Col l i ns cour t  r el axed t he pl ai nt i f f ' s  bur den of  

pr oof  because she was " unabl e t o i dent i f y t he pr eci se pr oducer  

or  mar ket er  of  t he DES t aken by her  mot her  due t o t he gener i c 

st at us of  some DES,  t he number  of  pr oducer s or  mar ket er s,  t he 

l ack of  per t i nent  r ecor ds,  and t he passage of  t i me. "   I d.  at  

177.   I n par t i cul ar ,  t he DES pl ai nt i f f  coul d not  speci f i cal l y 

l ocat e t he manuf act ur er  of  t he par t i cul ar  DES dr ug i ngest ed by 

her  mot her  because DES was pr oduced i n gener i c f or m and DES 

var i ant s wer e f ungi bl e and possessed a chemi cal l y i dent i cal  

f or mul a.   I d.  at  180.   " [ O] f t en phar maci st s woul d f i l l  DES 

pr escr i pt i ons f r om what ever  st ock t hey had on hand,  whet her  or  

not  a par t i cul ar  br and was speci f i ed i n t he pr escr i pt i on. "   I d.   

Fur t her mor e,  " as many as t hr ee hundr ed dr ug compani es pr oduced 

or  mar ket ed DES dur i ng t he t went y- f our  year s DES was on t he 

mar ket ,  wi t h di f f er ent  compani es ent er i ng and l eavi ng t he mar ket  

t hr oughout  t hi s per i od, "  and t hese compani es may not  have kept  

or  been abl e t o l ocat e t he per t i nent  r ecor ds at  t o what  t ype of  

DES t hey pr oduced.   I d.    

¶212 Due t o t hi s uni que f act ual  s i t uat i on,  t he Col l i ns 

cour t  " chose t o adapt ,  r at her  t han adopt ,  t he mar ket  shar e 
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t heor y[ , ] "  f i r st  appr oved by t he Cal i f or ni a Supr eme Cour t  i n 

Si ndel l  v.  Abbot t  Labor at or i es,  607 P. 2d 924 ( Cal .  1980) .   2 

Davi d G.  Owen et  al . ,  Madden & Owen on Pr oduct s Li abi l i t y  

§ 24: 7,  at  665 ( 3d ed.  2000)  [ her ei naf t er  Madden & Owen] . 8  The 

Col l i ns cour t  f or mul at ed a s l i ght l y al t er ed t heor y of  mar ket  

shar e l i abi l i t y ,  cal l ed t he r i sk- cont r i but i on t heor y.   Col l i ns,  

116 Wi s.  2d at  191 n. 10.    

¶213 I mpor t ant l y,  t he Col l i ns cour t  expl i c i t l y  r ej ect ed a 

br oader  t heor y of  r i sk cont r i but i on t hat  woul d have hel d 

manuf act ur er s of  DES l i abl e wi t hout  r egar d t o whet her  t hey 

pr oduced t he pr oduct  dur i ng t he ni ne mont hs t he mot her s wer e 

exposed t o i t .   See Col l i ns,  116 Wi s.  2d at  191 n. 10.   Thi s 

t heor y,  pr oposed by Pr of essor  Gl en O.  Robi nson,  cont ended t hat  

" t he pl ai nt i f f ' s  damages shoul d be appor t i oned ' among al l  

def endant s t hat  cr eat ed unr easonabl e r i sks accor di ng t o t he 

magni t ude of  t he r i sks t hey cr eat ed. ' "   I d.  ( quot i ng Gl en O.  

Robi nson,  Mul t i pl e Causat i on i n Tor t  Law:  Ref l ect i ons on t he DES 

                                                 
8 " The Si ndel l  [ v .  Abbot t  Labor at or i es,  607 P. 2d 924 ( Cal .  

1980) , ]  appr oach of  mar ket  shar e l i abi l i t y  has been r ecogni zed 
f avor abl y i n some j ur i sdi ct i ons [ but ]  onl y f or  DES cases.   Most  
j ur i sdi ct i ons have r ej ect ed i t  i n al l  cases,  i ncl udi ng t hose 
i nvol v i ng DES. "   2 Davi d G.  Owen et  al . ,  Madden & Owen on 
Pr oduct s Li abi l i t y  § 24: 7,  at  661 ( 3d ed.  2000)  [ her ei naf t er  
Madden & Owen]  ( c i t i ng Smi t h v.  El i  Li l l y  & Co. ,  560 N. E. 2d 324 
( I l l .  1990) ;  Mul cahy v.  El i  Li l l y  & Co. ,  386 N. W. 2d 67 ( I owa 
1986) ;  Sut owski  v.  El i  Li l l y  & Co. ,  696 N. W. 2d 187 ( Ohi o 1998) ;  
Mor t on v.  Abbot t  Labs. ,  538 F.  Supp.  593 ( M. D.  Fl a.  1982) ;  Ryan 
v.  El i  Li l l y  & Co. ,  514 F.  Supp.  1004 ( D. S. C.  1981) ) .   See al so 
Ri char d E.  Kaye,  Annot at i on,  " Concer t  of  Act i v i t y, "  " Al t er nat e 
Li abi l i t y , "  " Ent er pr i se Li abi l i t y , "  or  Si mi l ar  Theor y as Basi s 
f or  I mposi ng Li abi l i t y  Upon One or  Mor e Manuf act ur er s of  
Def ect i ve Uni f or m Pr oduct ,  i n Absence of  I dent i f i cat i on of  
Manuf act ur er  of  Pr eci se Uni t  or  Bat ch Causi ng I nj ur y,  63 A. L. R.  
5t h 195,  225- 239,  260- 74 ( 1998)  ( col l ect i ng cases) .   
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Cases,  68 Va.  L.  Rev.  713,  755 ( 1982) ) .   The Col l i ns cour t ,  

al t hough adopt i ng a f or m of  r i sk- cont r i but i on t heor y,  r ej ect ed 

Pr of essor  Robi nson' s br oad t heor y of  l i abi l i t y :    

Al t hough we f i nd Robi nson' s " r i sk cont r i but i on"  t heor y 
sound t o t he ext ent  i t  r ecogni zes t hat  al l  DES dr ug 
compani es cont r i but ed i n some measur e t o t he r i sk of  
i nj ur y,  we do not  agr ee t hat  t hi s i s a suf f i c i ent  
basi s i n i t sel f  f or  l i abi l i t y .   We st i l l  r equi r e i t  be 
shown t hat  t he def endant  dr ug company r easonabl y coul d 
have cont r i but ed i n some way t o t he act ual  i nj ur y.  

I d.  ( emphasi s added) .   I n ot her  wor ds,  Col l i ns hel d t hat  i t  i s  

not  enough f or  t he pl ai nt i f f  t o pr ove t hat  t he def endant  

cont r i but ed t o t he cr eat i on of  t he r i sk t o t he gener al  publ i c;  

t he pl ai nt i f f  must  f ur t her  pr ove t hat  t he def endant  r easonabl y  

coul d have cont r i but ed t o t he act ual  i nj ur y. 9   

¶214 The maj or i t y has compl et el y di sr egar ded t hi s l i mi t i ng 

l anguage of  Col l i ns i n i t s anal ysi s of  Thomas' s case.   See 

maj or i t y op. ,  ¶135 ( " [ T] he r ecor d easi l y est abl i shes t he Pi gment  

Manuf act ur er s '  cul pabi l i t y  f or ,  at  a mi ni mum,  cont r i but i ng t o 

cr eat i ng a r i sk of  i nj ur y t o t he publ i c. " ) .   I n so doi ng,  t he 

maj or i t y has expanded t he Col l i ns t heor y f ar  beyond i t s or i gi nal  

                                                 
9 " Not abl y,  i n Col l i ns,  t he Wi sconsi n Supr eme Cour t  

expl ai ned t hat  i t  woul d not  adopt  a r i sk cont r i but i on t heor y 
whi ch woul d have i mposed l i abi l i t y  sol el y upon t he DES 
def endant s '  par t i c i pat i on i n t he cr eat i on of  t he r i sk of  
i nj ur y .  .  .  . "   Hymowi t z v.  El i  Li l l y  and Co. ,  539 N. E. 2d 1069,  
1082 ( N. Y.  1989)  ( Mol l en,  J. ,  concur r i ng) .    
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i nt ent ,  and i t s opi ni on i s t ant amount  t o appl y i ng t he t heor y of  

r i sk cont r i but i on t hat  Col l i ns expl i c i t l y  r ej ect ed. 10   

¶215 The Col l i ns cour t  not ed t hat  i t s " met hod of  r ecover y 

coul d appl y i n s i t uat i ons whi ch ar e f act ual l y s i mi l ar  t o t he DES 

cases. "   I d.  at  191.   However ,  t her e ar e sever al  subst ant i al  

f act ual  di st i nct i ons bet ween t hi s case and Col l i ns t hat  make t he 

maj or i t y ' s ext ensi on of  Col l i ns a dr ast i c depar t ur e f r om bot h 

t he or i gi nal  t heor y of  l i abi l i t y  ar t i cul at ed by t hi s cour t  and 

t he gr eat  wei ght  of  aut hor i t y i n ot her  j ur i sdi ct i ons.   See 

Br enner  v.  Amer i can Cyanami d Co. ,  263 A. D. 2d 165,  169 ( N. Y.  App.  

Di v.  1999)  ( c i t i ng t he f ol l owi ng cases t hat  have al so " r ef used 

t o appl y t he mar ket  shar e t heor y t o l ead poi soni ng cases[ : ] "   

Jef f er son v.  Lead I ndus.  Ass' n,  930 F.  Supp.  241 ( E. D.  La.  

1996) ,  af f ' d.  106 F. 3d 1245 ( 5t h Ci r .  1997) ;  Sant i ago v.  Sher wi n 

Wi l l i ams Co. ,  3 F. 3d 546 ( 1st  Ci r .  1993) ;  Ci t y of  Phi l adel phi a 

v.  Lead I ndus.  Ass' n,  994 F. 2d 112 ( 3d Ci r .  1993) ;  Hur t  v.  

Phi l adel phi a Hous.  Aut h. ,  806 F.  Supp.  515 ( E. D.  Pa.  1992) ;  

                                                 
10 Numer ous cour t s i n var i ous j ur i sdi ct i ons have di sagr eed 

wi t h t he r easoni ng of  Col l i ns,  116 Wi s.  2d 166.   See,  e. g. ,  
Smi t h,  560 N. E. 2d at  333- 34 ( I l l .  1990) � Mul cahy,  386 N. W. 2d 67;  
Hymowi t z,  539 N. E. 2d at  1077- 78;  Gul l ot t a v.  El i  Li l l y  and Co. ,  
No.  Ci v.  H- 82- 400 1985,  WL 502793 ( D.  Conn.  May 9,  1985)  
( r ej ect i ng Col l i ns because " t he act ual  DES pr oducer  may not  have 
been named as a def endant ,  [ ]  t he def endant s have no gr eat er  
knowl edge concer ni ng t he i dent i t y of  t he manuf act ur er  who 
pr oduced t he DES i ngest ed by t he pl ai nt i f f ' s  mot her  and [ ]  t her e 
has been no showi ng of  negl i gent  conduct  by each def endant  
t owar ds t he pl ai nt i f f " ) ;  Zaf f t  v.  El i  Li l l y  & Co. ,  676 S. W. 2d 
241 ( Mo.  1984) ;  63 Am.  Jur .  2d Pr oduct s Li abi l i t y  § 194 
( 1996) ( not i ng t hat  " t he oppor t uni t y t o adopt  t he r i sk 
cont r i but i on t heor y has been decl i ned on t he gr ounds t hat  t he 
t heor y has t he pot ent i al  of  pr oduci ng i nj ust i ces t hr ough del ayed 
r ecover i es and i nconsi st ent  r esul t s" ) .  
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Ski pwor t h v.  Lead I ndus.  Ass' n,  690 A. 2d 169 ( Pa.  1997) ) .   See 

al so,  Ri char d E.  Kaye,  Annot at i on,  " Concer t  of  Act i v i t y, "  

" Al t er nat e Li abi l i t y , "  " Ent er pr i se Li abi l i t y , "  or  Si mi l ar  Theor y 

as Basi s f or  I mposi ng Li abi l i t y  Upon One or  Mor e Manuf act ur er s 

of  Def ect i ve Uni f or m Pr oduct ,  i n Absence of  I dent i f i cat i on of  

Manuf act ur er  of  Pr eci se Uni t  or  Bat ch Causi ng I nj ur y,  63 A. L. R.  

5t h 195,  269- 74 ( 1998)  ( col l ect i ng cases) .   To i nvoke r i sk-

cont r i but i on t heor y under  a case so f act ual l y di st i nct  f r om 

Col l i ns i s not  s i mpl y a " st r ai ght  appl i cat i on"  of  Col l i ns,  

maj or i t y op. ,  ¶163 n. 51;  r at her ,  i n l i ght  of  t he f ol l owi ng 

subst ant i al  f act ual  di st i nct i ons,  t he maj or i t y opi ni on cl ear l y 

ext ends Col l i ns beyond t he f act s of  t hat  case.    

¶216 The f i r st  maj or  di st i nct i on bet ween Col l i ns and t hi s 

case i s t hat  t he t i me f r ame of  Col l i ns was dr amat i cal l y nar r ower  

t han t he t i me f r ame i n t hi s case.   Col l i ns i nvol ved a l i mi t ed 

ni ne- mont h t i me f r ame bet ween concept i on and bi r t h when t he 

pl ai nt i f f ' s  mot her  t ook t he DES t hat  caused her  i nj ur y.   

Col l i ns,  116 Wi s.  2d at  174.   The pl ai nt i f f  knew when her  mot her  

i ngest ed t he dr ug and t hus when t he pr oduct  was sol d.   See i d.   

Addi t i onal l y,  DES was pr oduced and mar ket ed f or  24 year s.   See 

i d.  at  179.    

¶217 I n cont r ast ,  t hi s case concer ns a subst ant i al l y  

gr eat er  t i me f r ame of  75 t o 80 year s.   Thi s t i me f r ame r uns f r om 

t he year s t he t wo houses at  i ssue wer e bui l t ——1900 and 1905——t o 

t he year  Wi sconsi n banned t he use of  l ead pai nt ——1980.   Each 

def endant  par t i c i pat ed i n t he whi t e l ead car bonat e mar ket  dur i ng 

di f f er ent  per i ods of  t i me.   However ,  Thomas has no i dea when t he 
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al l eged i nj ur y- causi ng pai nt  may have been appl i ed t o t he 

i nt er i or  of  t he t wo houses i n whi ch he l i ved f r om 1990 t o 1994.   

The pl ai nt i f f ' s  i nabi l i t y  t o pi npoi nt  a wor kabl e t i mef r ame 

dur i ng whi ch t he i nj ur y causi ng pai nt  was appl i ed i s f ur t her  

exacer bat ed by t he f act  t hat  one of  t he houses cont ai ned 18 

di st i nct  l ayer s of  pai nt ,  some of  whi ch di d not  even cont ai n 

l ead.   

¶218 As one l ear ned pr oduct s l i abi l i t y  t r eat i se apt l y 

not es:  " The gr eat er  t he span of  t i me wi t hi n whi ch t he 

pot ent i al l y  i nj ur y- causi ng pr oduct  was sol d,  t he l ess sui t ed 

mar ket  shar e l i abi l i t y  wi l l  be. "   Madden & Owen § 24: 7,  at  663.   

Li kewi se,  t he Pennsyl vani a Supr eme Cour t ,  i n a f act ual l y s i mi l ar  

case,  not ed:   

The di f f i cul t y i n appl y i ng mar ket  shar e l i abi l i t y  
wher e such an expansi ve r el evant  t i me per i od as one 
hundr ed year s i s at  i ssue i s t hat  ent i t i es who coul d 
not  have been t he pr oducer s of  t he l ead pai nt  whi ch 
i nj ur ed [ t he pl ai nt i f f ]  woul d al most  assur edl y be hel d 
l i abl e.   Over  t he one hundr ed year  per i od at  i ssue,  
sever al  of  t he pi gment  manuf act ur er s ent er ed and l ef t  
t he l ead pai nt  mar ket .   Thus,  appl i cat i on of  t he 
mar ket  shar e t heor y t o t hi s s i t uat i on woul d v i r t ual l y  
ensur e t hat  cer t ai n pi gment  manuf act ur er s woul d be 
hel d l i abl e wher e t hey coul d not  have been a pot ent i al  
t or t f easor [ . ]  

Ski pwor t h,  690 A. 2d at  173 ( emphasi s added) .    

¶219 I n Sant i ago,  3 F. 3d at  550,  t he Fi r st  Ci r cui t  r ef used 

t o appl y mar ket  shar e t heor y of  l i abi l i t y  i n a l ead pai nt  case,  

i n par t ,  because of  " pl ai nt i f f ' s  i nabi l i t y  t o pi npoi nt  wi t h any 

degr ee of  pr eci s i on t he t i me t he i nj ur y- causi ng pai nt  was 

appl i ed t o t he house. "   The pl ai nt i f f  br ought  an act i on f or  

var i ous c l ai ms agai nst  t he " manuf act ur er [ s]  and mar ket er [ s of ]  
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al l ,  or  v i r t ual l y al l ,  of  t he whi t e l ead used i n t he l ead pai nt s 

sol d i n t he Uni t ed St at es bet ween 1917 and 1970. "   I d.  at  547.   

She al l eged t hat  she had i ngest ed l ead pai nt  appl i ed t o t he 

i nt er i or  of  her  house at  var i ous t i mes over  t hi s 53- year  per i od.   

I d.   The Fi r st  Ci r cui t  af f i r med t he di st r i ct  cour t ' s  gr ant  of  

summar y j udgment  t o t he def endant s,  r easoni ng i n par t :  

[ S] ever al  of  t he def endant s wer e not  i n t he whi t e l ead 
pi gment  mar ket  at  al l  f or  s i gni f i cant  por t i ons of  t he 
per i od bet ween 1917 and 1970,  and t her ef or e may wel l  
not  have been mar ket  suppl i er s at  t he t i me t he i nj ur y-
causi ng pai nt  was appl i ed t o t he wal l s of  t he 
pl ai nt i f f ' s  home.   Thi s,  of  cour se,  r ai ses a 
subst ant i al  possi bi l i t y  t hat  t hese def endant s not  onl y 
coul d be hel d l i abl e f or  mor e har m t han t hey act ual l y 
caused,  but  al so coul d be hel d l i abl e when t hey di d 
not ,  i n f act ,  cause any har m t o pl ai nt i f f  at  al l .  

I d.  at  551.  

¶220 The r easoni ng of  Ski pwor t h and Sant i ago i s equal l y 

appl i cabl e t o t hi s case.   As not ed i n Sect i on I ,  many of  t he 

def endant s i n t hi s case wer e not  par t i c i pant s i n t he whi t e l ead 

car bonat e mar ket  f or  s i gni f i cant  per i ods of  t i me f r om 1900 t o 

1980.   For  i nst ance,  Sher man- Wi l l i ams onl y pr oduced whi t e l ead 

car bonat e f or  a per i od of  37 year s and Amer i can Cyanami d di d not  

pr oduce l ead pi gment  unt i l  af t er  1971,  whi l e i t s  pr edecessor  i n 

i nt er est ,  MacGr egor  Lead Cor por at i on,  di d not  pr oduce whi t e l ead 

car bonat e unt i l  1937.   Si gni f i cant l y,  DuPont  manuf act ur ed whi t e 

l ead car bonat e f or  a t ot al  of  seven year s.    

¶221 I f  t he pai nt  Thomas i ngest ed was appl i ed bef or e t he 

1920s,  sever al  of  t he def endant s i n t hi s case coul d not  have 

possi bl y pr oduced t he l ead pi gment  t hat  al l egedl y caused hi s 

i nj ur i es.   Li kewi se,  sever al  def endant s woul d have compl et e 
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def enses i f  t he pai nt  Thomas i ngest ed was appl i ed i n t he l at t er  

por t i on of  t he t went i et h cent ur y.   However ,  Thomas has no i dea 

when t he pai nt  he i ngest ed was appl i ed t o hi s r esi dences.   The 

def endant s ar e i n no bet t er  posi t i on t han Thomas t o acqui r e t hi s 

i nf or mat i on.   Li abi l i t y  f or  a company l i ke DuPont ,  whi ch 

pr oduced t he al l egedl y of f endi ng pr oduct  f or  a mer e f r act i on of  

t he r el evant  t i me f r ame,  can be based onl y on pur e specul at i on 

and conj ect ur e t hat  i t s pr oduct  caused Thomas' s i nj ur y.    

¶222 Thomas' s i nabi l i t y  t o i dent i f y a nar r ow t i me f r ame t o 

appl y t he Col l i ns r i sk- cont r i but i on t heor y i s di sposi t i ve 

because wi t hout  a def i ni t i ve t i me f r ame,  t he def endant s wi l l  be 

unabl e t o pr ove t hat  t hey di d not  pr oduce t he i nj ur y- causi ng 

pr oduct  i n quest i on.   Col l i ns speci f i cal l y al l owed a def endant  

t o excul pat e i t sel f  by pr ovi ng " t hat  i t  di d not  pr oduce or  

mar ket  t he subj ect  DES ei t her  dur i ng t he t i me per i od t he 

pl ai nt i f f  was exposed t o DES or  i n t he r el evant  geogr aphi cal  

mar ket  ar ea i n whi ch t he pl ai nt i f f ' s  mot her  acqui r ed t he DES. "   

Col l i ns,  116 Wi s.  2d at  198.   Her e,  t he pl ai nt i f f  cannot  l i mi t  

t he appl i cabl e t i me f r ame t o any r easonabl e or  wor kabl e per i od 

f or  t he def endant s.   I n essence,  t he maj or i t y cr eat es an 

i r r ebut t abl e pr esumpt i on of  causat i on i n t hi s case and ext ends 

Col l i ns t o a poi nt  wher e ever y pai nt  pi gment  manuf act ur er  t hat  

pr oduced whi t e l ead car bonat e at  one t i me or  anot her  i s 

absol ut el y l i abl e because t her e i s no r eal i st i c oppor t uni t y f or  

t hese manuf act ur er s t o pr ove t hat  t hey di d not  make t he pr oduct  
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t hat  i nj ur ed t he pl ai nt i f f . 11  I n t he wor ds of  Col l i ns,  Thomas 

cannot  demonst r at e t hat  t he pai nt  manuf act ur er s " r easonabl y 

coul d have cont r i but ed i n some way t o t he act ual  i nj ur y. "   I d.  

at  191 n. 10.   The maj or i t y ' s opi ni on i s so ext r eme t hat  i t  

essent i al l y  r evi ves t he br oad r i sk- cont r i but i on t heor y t hat  

Col l i ns expr essl y r ej ect ed.   See i d.    

¶223 A second vi t al  di st i nct i on bet ween t hi s case and 

Col l i ns i s t hat  Thomas cannot  pr ove t hat  he i ngest ed whi t e l ead 

car bonat e. 12  One of  t he pr er equi s i t es t o t he ut i l i zat i on of  t he 

Col l i ns r i sk- cont r i but i on t heor y was pr oof  " t hat  t he pl ai nt i f f ' s  

mot her  t ook DES. "   Col l i ns,  116 Wi s.  2d at  193.   Thi s f act  al one 

shoul d pr ecl ude ext ensi on of  Col l i ns because Thomas cannot  

demonst r at e t o a r easonabl e degr ee of  sci ent i f i c  cer t ai nt y what  

pr oduct  al l egedl y caused hi s i nj ur y.   Thomas i s not  sui ng l ead 

pai nt  manuf act ur er s;  i nst ead,  t he def endant s ar e bei ng sued f or  

manuf act ur i ng r aw mat er i al s,  whi t e l ead car bonat e pi gment s,  

                                                 
11 See Hymowi t z,  539 N. E. 2d at  1082 ( not i ng t hat  none of  t he 

j ur i sdi ct i ons t hat  adopt ed var i ous t heor i es of  col l ect i ve 
l i abi l i t y  f or  DES cases adopt ed a t heor y wher ei n t he def endant s 
wer e unabl e t o excul pat e t hemsel ves,  " t her eby r ecogni z i ng t hat  
t o pr ecl ude excul pat i on woul d di r ect l y and unnecessar i l y  
cont r avene common- l aw t or t  pr i nci pl es of  causat i on" )  ( emphasi s 
added)  ( Mol l en,  J. ,  concur r i ng) .    

12 Cont r ar y t o t he asser t i ons of  t he maj or i t y opi ni on,  
maj or i t y op. ,  ¶11 n. 4,  t hi s i ssue was expl i c i t l y  addr essed by 
t he def endant s i n t hei r  submi ssi ons t o t hi s cour t .   Resp' t s Br .  
at  27- 29.   I t  i s  Thomas who has not  addr essed t hi s i ssue.   
Fur t her ,  cont r ar y t o t he asser t i on of  t he maj or i t y,  maj or i t y 
op. ,  ¶11 n. 4,  r egar dl ess of  whet her  t he c i r cui t  cour t  r ul ed on 
t hi s i ssue,  i t  i s  our  dut y t o sust ai n t he c i r cui t  cour t ' s  
deci s i on i f  i t  was cor r ect  and an al t er nat e t heor y or  r easoni ng 
not  adopt ed by t he c i r cui t  cour t  suppor t s i t s deci s i on.   Li ber t y 
Tr ucki ng Co.  v.  DI LHR,  57 Wi s.  2d 331,  342,  204 N. W. 2d 457 
( 1973) .    
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l at er  i ncor por at ed i nt o pai nt s.   Whi l e some def endant s al so 

pr oduced l ead pai nt ,  t hose t hat  di d ar e onl y bei ng sued i n t hei r  

capaci t y as manuf act ur es of  t hi s component  pr oduct .   I n t hi s 

case,  Thomas si mpl y cannot  pr ove t hat  whi t e l ead car bonat e,  as 

opposed t o some ot her  t ype of  whi t e l ead pi gment ,  or  ot her  

l eaded i ngr edi ent  of  pai nt ,  caused hi s i nj ur i es.   Whi l e he may 

be abl e t o pr ove t hat  he i ngest ed l ead pai nt ,  he has not  

pr esent ed pr oof  suf f i c i ent  t o over come summar y j udgment  t hat  hi s  

i nj ur i es ar e at t r i but abl e t o t he pr oduct  f or  whi ch t he 

def endant s ar e bei ng sued f or  pr oduci ng.    

¶224 Ul t i mat el y,  al l  Thomas can pr ove i s t hat  he has 

sympt oms of  l ead poi soni ng and t hat  whi t e l ead car bonat e was 

used i n some t ypes of  whi t e l ead pai nt .   Al t hough t he def endant s  

conceded,  f or  pur poses of  t hei r  summar y j udgment  mot i on,  t hat  

Thomas " can pr ove t hat  he was i nj ur ed by l ead i ngest i on [ and]  

t hat  hi s sour ce of  l ead i ngest i on was l ead pai nt [ , ] "  t hey never  

conceded t hat  Thomas' s i nj ur i es wer e caused by whi t e l ead 

car bonat e pi gment . 13  To t he cont r ar y,  t hey c l ear l y ar gued t hat  

Thomas " cannot  pr ove t hat  he i ngest ed whi t e l ead car bonat e and 

not  some ot her  f or m of  l ead pi gment . "   Agai n,  I  emphasi ze t hat  

t he def endant s ar e bei ng sued i n t hei r  capaci t y as pr oducer s of  

whi t e l ead car bonat e and not  s i mpl y manuf act ur er s of  l ead pai nt .   

The maj or i t y conveni ent l y i gnor es Thomas' s own admi ssi ons 

r egar di ng hi s l ack of  pr oof  wi t h r egar d t o t he t ype of  l ead 

                                                 
13 Thus,  t he maj or i t y i s s i mpl y wr ong t o i mpl y t hat  t he 

def endant s conceded Thomas can pr ove he was i nj ur ed by whi t e 
l ead car bonat e.   See maj or i t y op. ,  ¶11 n. 4.    
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pr oduct  t hat  caused hi s i nj ur i es.   For  exampl e,  i n t hei r  second 

set  of  i nt er r ogat or i es,  t he def endant s i nqui r ed:   

St at e whet her  you can i dent i f y by chemi cal  
f or mul a,  name,  or  composi t i on t he par t i cul ar  t ype or  
t ypes of  l ead pi gment  ( e. g. ,  whi t e l ead car bonat e)  
cont ai ned i n t he pai nt  i n t hat  bui l di ng or  ot her  
pr oper t y,  and i f  you ar e abl e t o do so,  i dent i f y each 
par t i cul ar  t ype or  t ypes of  l ead pi gment  pr esent  i n 
t hat  bui l di ng or  ot her  pr oper t y.    

Thomas answer ed:   " No. "   The def endant s f ur t her  i nqui r ed:  

St at e whet her  you know t he chemi cal  f or mul a,  
name,  or  composi t i on of  t he par t i cul ar  t ype or  t ypes 
of  l ead pi gment  ( e. g. ,  whi t e l ead car bonat e)  cont ai ned 
i n t he pai nt  St even Thomas i s c l ai med t o have i ngest ed 
or  i nhal ed at  t hat  bui l di ng or  ot her  pr oper t y,  and i f  
you do know,  speci f y each t ype or  t ypes of  l ead 
pi gment  you cl ai m he i ngest ed.    

Thomas answer ed:   " No. "    

¶225 The maj or i t y r el i es on t he t est i mony of  t wo of  t he 

pl ai nt i f f ' s  exper t s:   Rober t  Dr agen,  an el ect r on mi cr oscopi st  

who anal yzed pai nt  sampl es f r om Thomas' s r esi dences;  and Dr .  

Mushak,  a t oxi col ogi st .   Maj or i t y op. ,  ¶12.   Accor di ng t o t he 

maj or i t y,  t hi s t est i mony i s suf f i c i ent  t o cr eat e an i ssue of  

f act  as t o whet her  Thomas i ngest ed whi t e l ead car bonat e because 

Mr .  Dr agen' s anal ysi s f ound no t r ace of  sul f ur  or  chr omi um i n 

t he pai nt  sampl es and l ead sul f at e,  chr omat e,  and car bonat e 

" wer e t he essent i al  l ead pi gment s used f or  r esi dences. "   

Maj or i t y op. ,  ¶12.   The maj or i t y not es Dr .  Mushak t est i f i ed t hat  

based on t hi s evi dence and a pr ocess of  el i mi nat i on anal ysi s,  

t he houses wher e Thomas l i ved cont ai ned whi t e l ead car bonat e.   

I d.   
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¶226 Rel i ance on t hi s t est i mony i s pr obl emat i c f or  sever al  

r easons.   Fi r st ,  Mr .  Dr agen di d not  " r ender  any ki nd of  opi ni on 

r egar di ng any chemi cal  compounds i n t he pai nt s  [ he]  anal yzed[ . ] "   

Second,  Mr .  Dr agen was not  abl e t o of f er  any opi ni ons as t o when 

t he pai nt  he anal yzed was appl i ed.   I d.    

¶227 Dr .  Mushak' s t est i mony i s al so hi ghl y pr obl emat i c.   

Dr .  Mushak' s suppl ement ar y af f i davi t  concl uded,  based on Mr .  

Dr agen' s anal ysi s,  t hat  whi t e l ead car bonat e was " t he onl y 

l i kel y"  l ead pi gment  Thomas i ngest ed.   Thi s concl usi on was based 

on t he f ol l owi ng r easoni ng:   " t he absence of  det ect abl e sul f ur  

and chr omi um ( 0. 05%)  concl usi vel y r ul es out  any use of  l ead 

sul f at e or  l ead chr omat e as l ead pi gment s i n t hese l ayer s and 

f ur t her  r ul es i n basi c l ead car bonat e. "   Thi s r easoni ng was 

based on t he assumpt i on t hat  whi t e l ead car bonat e " was t he 

over whel mi ng f or m of  l ead i n [ i nt er i or  pai nt i ng]  pi gment s. "    

¶228 However ,  t hi s f i nal  assumpt i on was based on t est i mony 

concer ni ng t he mar ket  shar e of  var i ous whi t e l ead pi gment s t hat  

one Dr .  Lawr ence Whi t e pr ovi ded i n Br enner ,  263 A. D. 2d 165.   

However ,  t he cour t  i n Br enner  r ej ect ed t hi s f or m of  anal ysi s 

not i ng:   " Pl ai nt i f f s '  own exper t  agr eed t hat  whi t e l ead 

car bonat e account s f or  onl y appr oxi mat el y 80% of  t he l ead i n al l  

l ead pi gment s used f or  i nt er i or  pai nt s bet ween 1926 and 1955.   

The r emai ni ng 20% of  t he l ead pi gment s f ound i n i nt er i or  pai nt s 

may have been manuf act ur ed by def endant s not  named i n t hi s 

l i t i gat i on. "   I d.  at  171.    

¶229 Si gni f i cant l y,  t he r ecor d r ef l ect s t hat  a var i et y of  

l eaded pi gment s wer e used i n i nt er i or  pai nt i ng.   These i ncl uded:   
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" basi c l ead car bonat e[ , ]  basi c l ead sul f at e,  .  .  .  r ed l ead,  

l ead chr omat es,  l eaded zi nc oxi des,  l ead si l i cat es,  l ead 

t i t anat es,  [ and]  l i t har ge .  .  .  . "   Fur t her ,  as pr evi ousl y 

not ed,  some pai nt er s ut i l i zed mi xt ur es of  pai nt  t hat  cont ai ned 

l ead- f r ee pi gment  but  cont ai ned l eaded dyer s or  t hi nner s.   Thus,  

t he possi bl e sour ces of  l ead i n t he pai nt  Mr .  Dr agen anal yzed 

wer e not  l i mi t ed t o l ead car bonat e,  sul f at e,  or  chr omat e.    

¶230 Dr .  Mushak al so conceded t hat  Dr .  Whi t e' s mar ket  

st udi es wer e l i mi t ed onl y t o t he year s 1937- 1945.   Her e,  t he 

r el evant  t i me per i od i s f r om t he t i me t he houses i n whi ch Thomas 

l i ved wer e const r uct ed——1900 and 1905——unt i l  l ead pai nt  was 

banned——1980——r oughl y 80 year s.   Fi nal l y,  when pr essed at  hi s 

deposi t i on,  Dr .  Mushak admi t t ed t hat  he coul d not  say " whet her  

or  not  any of  t he l ead t hat  was i n St even Thomas was caused by 

some ot her  f or m of  l ead ot her  t han whi t e l ead car bonat e[ . ] "   As 

he expl ai ned:   " Al l  I  can go wi t h i s i f  ni net y- ni ne per cent  of  

t ypi cal  i nt er i or  pai nt s wer e basi c l ead car bonat es and St even 

Thomas shows up eat i ng i nt er i or  l ead pai nt  .  .  .  I  woul d say 

t hat  .  .  .  he pr obabl y i ngest ed basi c l ead car bonat e. "     

¶231 Numer ous cour t s have hel d t hat  t hi s t ype of  pr ocess of  

el i mi nat i on t heor y of  causat i on usi ng gener al i zed st at i st i cs i s  

not  suf f i c i ent  as a mat t er  of  l aw t o cr eat e an i ssue of  f act  as 

t o what  t ype of  pr oduct  caused t he pl ai nt i f f ' s  i nj ur y ,  

especi al l y when t he anal ysi s f ai l s  t o account  f or  ot her  possi bl e 

sour ces of  t he i nj ur y.   " [ G] ener al  st at i st i cs do not  est abl i sh 

causat i on i n a speci f i c  case. "   Doe v.  Uni t ed St at es,  976 F. 2d 

1071,  1087 ( 7t h Ci r .  1992) .   I n Jandr t  v.  Jer ome Foods,  I nc. ,  
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227 Wi s.  2d 531,  566- 67,  597 N. W. 2d 744 ( 1999) ,  t hi s cour t  

accept ed t he ci r cui t  cour t ' s  concl usi on t hat  a s i mi l ar  pr ocess 

of  el i mi nat i on t heor y of  causat i on " l ef t "  exposur e t o cer t ai n 

chemi cal s as t he act ual  cause of  an i nj ur y " ' s i mpl y wr ong as a 

mat t er  of  sci ence and l ogi c. ' "    

¶232 Si mi l ar l y,  i n Smi t h v.  Rapi d Tr ansi t ,  I nc. ,  58 N. E. 2d 

754 ( Mass.  1945) ,  t he Supr eme Judi c i al  Cour t  of  Massachuset t s 

hel d t hat  t he pl ai nt i f f  had f ai l ed t o cr eat e a j ur y quest i on as 

t o t he owner shi p of  t he bus t hat  i nj ur ed her  by r el y i ng on t he 

f act  t hat  t he def endant  oper at ed t he onl y bus f r anchi se on t he 

st r eet  i n quest i on:  

Whi l e t he def endant  had t he sol e f r anchi se f or  
oper at i ng a bus on Mai n St r eet ,  Wi nt hr op,  t hi s di d not  
pr ecl ude pr i vat e or  char t er ed buses f r om usi ng t hi s 
st r eet ;  t he bus i n quest i on coul d ver y wel l  have been 
one oper at ed by someone ot her  t han t he 
def endant .  .  .  .  [ I ] t  i s  ' not  enough t hat  
mat hemat i cal l y t he chances somewhat  f avor  a 
pr oposi t i on t o be pr oved;  f or  exampl e,  t he f act  t hat  
col or ed aut omobi l es made i n t he cur r ent  year  out number  
bl ack ones woul d not  war r ant  a f i ndi ng t hat  an 
undescr i bed aut omobi l e of  t he cur r ent  year  i s col or ed 
and not  bl ack,  nor  woul d t he f act  t hat  onl y a mi nor i t y 
of  men di e of  cancer  war r ant  a f i ndi ng t hat  a 
par t i cul ar  man di d not  di e of  cancer . '   The most  t hat  
can be sai d of  t he evi dence i n t he i nst ant  case i s 
t hat  per haps t he mat hemat i cal  chances somewhat  f avor  
t he pr oposi t i on t hat  a bus of  t he def endant  caused t he 
acci dent .    

I d.  at  755 ( quot ed sour ce omi t t ed) ( emphasi s added) .    

 ¶233 I n Di ver sey Cor p.  v.  Di ver sey Cor p. ,  742 So. 2d 1250,  

1254 ( Al a.  1999) ,  t he cour t  r ul ed t hat  " because [ t he pl ai nt i f f ' s  

exper t ]  coul d not  t est i f y t hat  a speci f i c  pr oduct  caused [ t he 

pl ai nt i f f ' s ]  i nj ur i es,  hi s t est i mony was mer e conj ect ur e and 

t her ef or e not  suf f i c i ent  t o cr eat e a genui ne i ssue of  mat er i al  
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f act . "   Li kewi se,  her e,  Mr .  Dr agen' s anal ysi s di d not  f i nd 

evi dence of  whi t e l ead car bonat e;  i t  mer el y excl uded t wo ot her  

t ypes of  l ead pi gment s.   As not ed,  t he r ecor d i ndi cat es t hat  

t her e wer e ot her  l ead pi gment s i n pr oduct i on f or  use i n i nt er i or  

pai nt i ng ot her  t han car bonat es,  sul f at es,  chr omat es,  i ncl udi ng 

l ead si l i cat e,  l ead t i t anat es,  and l i t har ge.  Fur t her mor e,  t he 

r ecor d i ndi cat es t hat  i ndi v i dual  pai nt er s of t en added l eaded 

t hi nner s or  dyer s t o non- l eaded pi gment s.   Thomas' s exper t ' s  

st at i st i cal  pr ocess of  el i mi nat i on s i mpl y f ai l s  t o account  f or  

t hese ot her  al t er nat i ve sour ces of  l ead i n pai nt .   As such,  i t  

i s  mer e specul at i on or  conj ect ur e t o cont end t hat  whi t e l ead 

car bonat e caused Thomas' s i nj ur i es.   I d.   ( " ' " Pr oof  whi ch goes 

no f ur t her  t han t o show an i nj ur y coul d have occur r ed i n an 

al l eged way,  does not  war r ant  t he concl usi on t hat  i t  di d so 

occur ,  wher e f r om t he same pr oof  t he i nj ur y can wi t h equal  

pr obabi l i t y  be at t r i but ed t o some ot her  cause. " ' " )  ( quot i ng 

Sout her n Ry.  Co.  v.  Di ckeson,  100 So.  665,  669 ( Al a.  1924)  

( quot ed sour ce omi t t ed) ) .    

¶234 Si mi l ar l y,  i n Guent her  v.  Ar mst r ong Rubber  Co. ,  406 

F. 2d 1315,  1318 ( 3d Ci r .  1969) ,  t he cour t  hel d t hat  pr oof  t hat  

t he def endant  made up t o 80 per cent  of  t he t i r es sol d i n t he 

st or e wher e t he pl ai nt i f f  wor ked and was i nj ur ed was not  

suf f i c i ent  t o est abl i sh t hat  t he def endant  made t he t i r e t hat  

har med t he pl ai nt i f f .   The cour t  r ul ed:   " [ T] her e was no 

j ust i f i cat i on f or  al l owi ng pl ai nt i f f ' s  case on t hat  so- cal l ed 

pr obabi l i t y  hypot hesi s t o go t o t he j ur y.   The l at t er ' s ver di ct  

woul d at  best  be a guess.   I t  coul d not  be r easonabl y 
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suppor t ed. "   I d.   See al so 63 Am.  Jur .  2d Pr oduct s Li abi l i t y  

§ 50 ( 1996)  ( " A ver di ct  wi t h r espect  t o pr oxi mat e causat i on may 

not  be based on mer e t heor y,  conj ect ur e,  specul at i on,  or  

sur mi se.   Thus,  wher e t he evi dence r eveal s sever al  possi bl e 

causes of  t he acci dent ,  i t  i s  i mpr oper  t o al l ow t he j ur y t o 

guess whi ch cause mi ght  have been t he pr oxi mat e 

cause. " ) ( emphasi s added) .    

¶235 Thus,  t he f act  t hat  Thomas' s exper t  was abl e t o 

excl ude t wo t ypes of  pi gment  f r om t he pai nt  sampl es pr ovi ded t o 

hi m i s s i mpl y not  l egal l y suf f i c i ent  t o est abl i sh t hat  whi t e 

l ead car bonat e was t he cause of  Thomas' s i nj ur i es,  as t her e wer e 

ot her  l ead pi gment s and i ngr edi ent s used i n i nt er i or  pai nt  t hat  

coul d have caused Thomas' s i nj ur i es and Dr .  Mushak t est i f i ed 

t hat  he coul d not  say whet her  t he l ead f ound i n Thomas was f r om 

some f or m of  l ead ot her  t han whi t e l ead car bonat e.   Thomas' s 

exper t s di d not  f i nd any sci ent i f i c  evi dence t hat  t he pai nt  at  

hi s r esi dences cont ai ned whi t e l ead car bonat e,  and Thomas 

hi msel f  admi t t ed t hat  he i s unabl e t o i dent i f y whi t e l ead 

car bonat e as t he cause of  hi s i nj ur i es i n hi s answer s t o t he 

def endant s '  i nt er r ogat or i es.    

¶236 As such,  unl i ke Col l i ns,  wher e t he pl ai nt i f f  coul d not  

est abl i sh t he i dent i t y of  t he manuf act ur er  of  t he dr ug her  

mot her  had t aken,  her e,  Thomas cannot  pr ove t he i dent i t y of  t he 

manuf act ur er  or  t he i dent i t y of  t he pr oduct .   That  Thomas cannot  

pr ove he was i nj ur ed by whi t e l ead car bonat e i s not  a t r i v i al  

poi nt ;  t he def endant s ar e bei ng sued i n t hei r  capaci t y as 

pr oducer s of  whi t e l ead car bonat e.   Col l i ns i t sel f  r equi r ed 
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pr oof  " t hat  DES caused t he pl ai nt i f f ' s  subsequent  i nj ur i es. "   

Col l i ns,  116 Wi s.  2d at  193.   To hol d mul t i pl e def endant s l i abl e 

f or  a pr oduct  t hey al l  pr oduced when t he pl ai nt i f f  cannot  

i dent i f y whi ch one of  t hem pr oduced t he speci f i c  pr oduct  t hat  

i nj ur ed hi m i s one t hi ng;  i t  i s  qui t e anot her  t o hol d mul t i pl e 

def endant s l i abl e f or  a pr oduct  t hey al l  pr oduced when t he 

pl ai nt i f f  cannot  even est abl i sh t hat  pr oduct  caused hi s 

i nj ur i es.   

¶237 I n addi t i on,  anot her  r el at ed di st i nct i on exi st s 

bet ween t hi s case and Col l i ns.   Unl i ke DES,  whi t e l ead car bonat e 

does not  pr oduce a " s i gnat ur e i nj ur y. "   DES pl ai nt i f f s suf f er ed 

f r om a speci f i c ,  r ar e f or m of  cancer  st r ongl y associ at ed wi t h 

mat er nal  i ngest i on of  DES.   Col l i ns,  116 Wi s.  2d at  179.   I n 

ot her  wor ds,  " t he pl ai nt i f f s '  i nj ur i es wer e uni quel y t r aceabl e 

t o a s i ngl e pr oduct [ . ] "   Randy S.  Par l ee,  Over comi ng t he 

I dent i f i cat i on Bur den i n DES Li t i gat i on:  The Mar ket  Shar e 

Li abi l i t y  Theor y,  65 Mar q.  L.  Rev.  609,  635 ( 1982) .    

¶238 I n cont r ast ,  t her e i s no such si gnat ur e i nj ur y i n l ead 

poi soni ng cases.   Thomas' s i nj ur i es coul d have occur r ed as a 

r esul t  of  t he i ngest i on of  l ead f r om a wi de var i et y of  sour ces.   

See Br enner ,  263 A. D. 2d at  173 ( " Pl ai nt i f f s al l ege t hat  [ t he 

chi l d]  sust ai ned i nj ur i es t o hi s cent r al  ner vous syst em,  

i ncl udi ng di f f i cul t i es wi t h concent r at i on,  abst r act  t hi nki ng,  

and compr ehensi on.   But  [ hi s]  i nj ur i es coul d have been caused by 

some sour ce ot her  t han l ead,  or  even by a sour ce of  l ead ot her  

t han l ead- based pai nt . " ) .    
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¶239 Cont r ar y t o t he maj or i t y ' s asser t i on,  maj or i t y op.  

¶¶155- 57,  t hi s l ack of  a s i gnat ur e i nj ur y shoul d be di sposi t i ve 

because as not ed,  t he second pr er equi s i t e f or  ut i l i zat i on of  t he 

Col l i ns r i sk- cont r i but i on t heor y was t hat  t he pl ai nt i f f  had t o 

pr ove " t hat  DES caused t he pl ai nt i f f ' s  subsequent  i nj ur i es. "   

Col l i ns,  116 Wi s.  2d at  193.   I n t hi s case,  Thomas si mpl y cannot  

pr ove t hat  whi t e l ead car bonat e,  as opposed t o anot her  l ead 

pi gment  or  anot her  sour ce of  l ead i n pai nt ,  caused hi s i nj ur i es.    

¶240 Even assumi ng,  ar guendo,  t hat  Thomas can pr ove he was 

i nj ur ed by whi t e l ead car bonat e,  ot her  i mpor t ant  di st i nct i ons 

exi st  bet ween t hi s case and Col l i ns.   For  i nst ance,  unl i ke 

Col l i ns,  t hi s case does not  i nvol ve a f i ni shed pr oduct  over  

whi ch t he def endant s had excl usi ve cont r ol  t hat  was ut i l i zed f or  

i t s i nt ended pur pose.   I n Col l i ns,  t he manuf act ur er s sought  FDA 

appr oval  of  DES and mar ket ed t he dr ug di r ect l y t o consumer s.   

See i d.  at  191.   Except  f or  di f f er i ng doses,  t he DES di d not  

change bet ween t he t i me of  manuf act ur e and consumpt i on.   As 

such,  t he manuf act ur er s had excl usi ve cont r ol  over  t he r i sk 

t hei r  pr oduct  posed t o t he publ i c.   I n cont r ast ,  t he " di f f er i ng 

f or mul ae of  l ead pai nt  has a di r ect  bear i ng on how much damage a 

l ead pai nt  manuf act ur er ' s pr oduct  woul d cause. "   Ski pwor t h,  690 

A. 2d at  173.   As t he Br enner  cour t  not ed:  

[ T] he manuf act ur er s of  whi t e l ead car bonat e di d not  
have excl usi ve cont r ol  of  t he r i sk.   The pai nt  
manuf act ur er s,  r at her  t han t he l ead pi gment  
manuf act ur es,  deci ded whi ch pi gment s t o use and i n 
what  quant i t i es.   I n addi t i on,  owner s and l andl or ds of  
r esi dences had cont r ol  of  some of  t he r i sk posed by 
l ead- based pai nt ,  whi ch becomes hazar dous when i t  
peel s and f l akes and i s t hen i ngest ed or  t he dust  
i nhal ed.   Owner s and l andl or ds coul d cont r ol  such r i sk 
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by pr oper  mai nt enance of  t hei r  pr oper t y.   Fur t her mor e,  
manuf act ur er s of  DES i nt ended t hat  t hei r  pr oduct  be 
i ngest ed by pr egnant  women t o pr event  mi scar r i ages.   
I n cont r ast ,  whi t e l ead car bonat e or  l ead- based pai nt  
i s  not  i nt ended f or  i ngest i on and obvi ousl y was not  
mar ket ed f or  such a use.  

Br enner ,  263 A. D. 2d at  172- 73.    

¶241 The pl ai nt i f f  her e i s sui ng t he manuf act ur er s of  an 

i ngr edi ent  i n a f i ni shed pr oduct  t hat  caused i nj ur y because i t  

was not  ut i l i zed f or  i t s i nt ended pur pose.   I n Col l i ns,  t he 

manuf act ur er s made,  mar ket ed,  and sol d t he f i nal  pr oduct  t o t he 

consumer  and t hus had cont r ol  over  t he end pr oduct .   Whi t e l ead 

car bonat e manuf act ur er s t hat  di d not  al so manuf act ur e l ead pai nt  

had no cont r ol  over  how much of  t hei r  pi gment  was i ncor por at ed 

i nt o t he f i nal  pr oduct  or  whet her  i t  woul d be used f or  

r esi dent i al  pur poses.   Pai nt  manuf act ur er s made t he ul t i mat e 

deci s i on i n r egar d t o t he t ypes,  combi nat i ons,  and amount s t o 

use i n t he f or mul at i on of  t hei r  f i nal  pai nt  pr oduct .   Any gi ven 

pai nt er  had a uni que way of  mi xi ng pai nt s dependi ng on t he 

pur pose f or  whi ch t he pai nt  was t o be used.   Fur t her ,  none of  

t hese i ndi v i dual s coul d have cont r ol l ed whet her  a chi l d i ngest ed 

pai nt  chi ps.   The r aw mat er i al  suppl i er s,  t her ef or e,  di d not  

have excl usi ve cont r ol  over  t he r i sk of  t he pr oduct  t hat  

al l egedl y i nj ur ed Thomas;  as such,  t hi s case cl ear l y does not  

f al l  wi t hi n t he t heor y of  r i sk cont r i but i on or i gi nal l y 

f or mul at ed i n Col l i ns.    

¶242 Yet  anot her  s i gni f i cant  di st i nct i on bet ween t hi s case 

and Col l i ns i s t hat  unl i ke DES,  whi t e l ead car bonat e i s not  

f ungi bl e.   As not ed by t he maj or i t y,  maj or i t y op. ,  ¶138,  an 

i mpor t ant  j ust i f i cat i on f or  adopt i ng t he r i sk- cont r i but i on 
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t heor y was t hat  " DES was,  f or  t he most  par t ,  pr oduced i n a 

' gener i c '  f or m. "   Col l i ns,  116 Wi s.  2d at  180.   Fur t her mor e,  

" DES was a f ungi bl e dr ug pr oduced wi t h a chemi cal l y i dent i cal  

f or mul a. "   I d.   As such,  i t  was vi r t ual l y i mpossi bl e f or  t he 

pl ai nt i f f  t o det er mi ne whi ch DES manuf act ur er  pr oduced t he DES 

t hat  her  mot her  i ngest ed.   See i d.   Thi s commonal i t y among DES 

f or ms was i mpor t ant  because i t  assur ed t hat  al l  DES 

manuf act ur er s equal l y shar ed r esponsi bi l i t y  f or  t he r i sk of  

i nj ur y posed by t he dr ug.    

¶243 As descr i bed pr evi ousl y,  t he def endant s i n t hi s case 

have over whel mi ngl y demonst r at ed t hat  l ead pai nt s and pi gment s 

wer e anyt hi ng but  gener i c,  f ungi bl e,  or  chemi cal l y i dent i cal .   

To br i ef l y r est at e,  pi gment  manuf act ur er s ut i l i zed di f f er ent  

f or mul as f or  whi t e l ead car bonat e t hat  var i ed i n t er ms of  

chemi cal  composi t i on,  l ead cont ent ,  par t i c l e s i ze,  and hi di ng 

power .   Fur t her ,  t he end pr oduct  pr oducer s,  t he l ead pai nt  

manuf act ur er s,  ut i l i zed di f f er ent  t ypes and concent r at i ons of  

whi t e l ead car bonat e i n di f f er ent  pai nt  mi xt ur es,  dependi ng upon 

t he br and and t he pur pose f or  whi ch t he pai nt  was t o be appl i ed.   

I n ot her  wor ds,  t her e was no si ngl e,  i dent i cal  f or mul at i on of  

whi t e l ead car bonat e.   These di f f er ent  f or mul as cont ai ned 

di f f er ent  amount s of  l ead,  and hence,  di f f er ent  l evel s of  

t oxi c i t y.    

¶244 Thus,  even i f  Thomas coul d pr ovi de sci ent i f i c  evi dence 

t hat  he i ngest ed a whi t e l ead car bonat e pi gment ,  no uni f or m r i sk 

was pr esent ed among t he var i et i es of  whi t e l ead car bonat e.   As 

t he di f f er ent  f or mul as cont ai ned di f f er ent  l ead concent r at i ons,  
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t hey posed di f f er ent  r i sks of  har m.   Obvi ousl y,  a mi xt ur e wi t h a 

hi gh l ead concent r at i on posed a gr eat er  r i sk t han a mi xt ur e wi t h 

a l ow l ead concent r at i on.    

¶245 The Br enner  cour t  r ecogni zed t he i mpor t ance of  t hi s 

di st i nct i on f r om t he DES cases when i t  r ej ect ed mar ket  shar e 

l i abi l i t y  i n an act i on agai nst  manuf act ur er s of  whi t e l ead 

car bonat e:  

Al l  DES manuf act ur ed had an i dent i cal  chemi cal  
composi t i on.   I n cont r ast ,  l ead- based pai nt  i s  not  a 
f ungi bl e pr oduct ;  i t  cont ai ns var yi ng amount s of  l ead 
pi gment s,  i ncl udi ng whi t e l ead car bonat e.   Ar guabl y,  
t he whi t e l ead car bonat e used as a r aw mat er i al  i n 
some l ead- based pai nt  di d not  di f f er  bet ween 
manuf act ur er s.   However ,  pai nt  manuf act ur er s used 
di f f er i ng amount s of  whi t e l ead car bonat e,  or  some 
ot her  l ead pi gment ,  i n t hei r  pai nt s.   Some l ead- based 
pai nt  cont ai ned 10% l ead pi gment ,  whi l e ot her  pai nt  
was mor e t oxi c ,  cont ai ni ng as much as 50% l ead 
pi gment .   Not  onl y di d t he amount  of  l ead pi gment  
var y,  but  so di d t he t ype of  l ead pi gment  used.   Thus,  
unl i ke DES,  t he f i ni shed pr oduct  t hat  was used by 
consumer s her e,  i . e. ,  l ead- based pai nt ,  was not  
f ungi bl e.    

Br enner ,  263 A. D. 2d at  172.   See al so Ski pwor t h,  690 A. 2d at  173 

( not i ng t hat  unl i ke DES,  whi ch was " manuf act ur ed accor di ng t o an 

i dent i cal  f or mul a and pr esent ed an i dent i cal  r i sk of  

har m[ , ]  .  .  .  i t  i s  undi sput ed t hat  l ead pi gment s had di f f er ent  

chemi cal  f or mul at i ons,  cont ai ned di f f er ent  amount s of  l ead,  and 

di f f er ed i n pot ent i al  t oxi c i t y" ) .   Because nei t her  whi t e l ead 

car bonat e nor  t he l ead- based pai nt  i nt o whi ch t hese pi gment s 

wer e i ncor por at ed wer e gener i c or  f ungi bl e,  i t  woul d be 

i nappr opr i at e t o appl y t he Col l i ns r i sk- cont r i but i on t heor y 

her e,  as t he def endant s di d not  equal l y shar e r esponsi bi l i t y  f or  
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t he r i sk posed by whi t e l ead car bonat e,  i n cont r ast  t o t he dr ug 

compani es t hat  manuf act ur ed and mar ket ed DES.  

¶246 The maj or i t y dr ast i cal l y l ower s t he t hr eshol d f or  

f ungi bi l i t y  ar t i cul at ed i n Col l i ns by concl udi ng t hat  al l  f or ms 

of  whi t e l ead car bonat e ar e f ungi bl e.   The maj or i t y r ecogni zes 

t hat  whi t e l ead car bonat e was made f r om t hr ee di f f er ent  chemi cal  

f or mul as,  whi l e DES was made f r om onl y one.   Maj or i t y op. ,  ¶139.   

Never t hel ess,  t he maj or i t y concl udes t hat  f ungi bi l i t y  does not  

r equi r e chemi cal  i dent i t y.   I d.   The maj or i t y st r esses t hat  f or  

t he pur poses of  f ungi bi l i t y ,  i t  i s  t he " common denomi nat or  i n 

t he f or mul as t hat  count s:   l ead. "   I d. ,  ¶140.   The maj or i t y goes 

on t o st at e t hat  " t he f or mul as f or  bot h DES and t he whi t e l ead 

car bonat e ar e i n a sense on t he same f oot i ng as bei ng i nher ent l y  

hazar dous. "   I d.   Ther e i s s i mpl y no basi s i n Col l i ns or  any of  

t he cases f r om ot her  j ur i sdi ct i ons,  appl y i ng mar ket  shar e 

l i abi l i t y ,  f or  est abl i shi ng such a l ow t hr eshol d f or  

f ungi bi l i t y .  

¶247 Wi t h t hi s mi sconcei ved f ocus on a " common 

denomi nat or , "  and an " i nher ent l y hazar dous"  f or mul a,  t he 

maj or i t y has dr ast i cal l y expanded t he i nt ended par amet er s of  

Col l i ns.   The maj or i t y ' s r easoni ng i s c l ear l y f l awed and 

vi r t ual l y el i mi nat es t he f ungi bi l i t y  r equi r ement ,  as now al l  

f i ni shed pr oduct s cont ai ni ng a common r aw mat er i al  ar e f ungi bl e.   

As Sher wi n- Wi l l i ams i ndi cat es,  under  t he maj or i t y ' s r at i onal e,  

v i ct i ms of  a shoot i ng who cannot  i dent i f y a gun manuf act ur er  

coul d sue al l  st eel  compani es,  a per son i nj ur ed by a dr ai n 

c l eaner  coul d sue al l  pr oducer s of  sodi um hydr oxi de,  and one who 
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i s  i nj ur ed i n a f i r e st ar t ed by mat ches coul d sue al l  pr oducer s 

of  sul f ur .    

¶248 Thus,  under  t he maj or i t y ' s r at i onal e,  whi t e l ead 

car bonat e coul d be consi der ed f ungi bl e wi t h ot her  f or ms of  l ead 

pi gment ,  l ead si nker s f or  f i shi ng pol es,  l ead penci l s,  or  l ead 

pi pes.   Si mi l ar l y,  under  t he maj or i t y ' s r at i onal e,  al l  t ypes of  

t i r es ar e f ungi bl e because t hey al l  cont ai n r ubber .   I f  al l  t hat  

i s  r equi r ed i s a " common denomi nat or , "  t hen a pl ai nt i f f  coul d 

sue t he manuf act ur er s of  al l  t hese pr oduct s because t hey ar e 

al l ,  under  t he maj or i t y ' s r at i onal e,  " f ungi bl e"  f or  t he pur poses 

of  Col l i ns,  as t hey al l  cont ai n a common of f endi ng i ngr edi ent .    

¶249 The maj or i t y c i t es t o a Cal i f or ni a asbest os case,  

Wheel er  v.  Raybest os- Manhat t an,  11 Cal .  Rpt r .  2d 109 ( Cal .  Ct .  

App.  1992) ,  f or  suppor t  of  i t s  concl usi on t hat  t he common 

denomi nat or  i s what  mat t er s f or  pur poses of  f ungi bi l i t y .   

However ,  t he Wheel er  case i s c l ear l y t he mi nor i t y v i ew:    

[ O] t her  aut hor i t y f i nds mar ket  shar e l i abi l i t y  
i nappr opr i at e wher e t he subst ance,  such as asbest os,  
i s  not  f ungi bl e as was DES,  and had wi del y var yi ng 
r anges of  t oxi c i t y,  dependi ng upon i t s f or m and use.   
Nonf ungi bi l i t y  bet ween and among t he sever al  t ypes of  
asbest os has gener al l y pr ecl uded appl i cat i on of  mar ket  
shar e l i abi l i t y  t o c l ai ms f or  asbest os- r el at ed 
per sonal  i nj ur y,  al t hough Cal i f or ni a cour t s have 
r ecogni zed t hat  an except i on mi ght  exi st  i n asbest os-
cont ai ni ng br ake pad l i t i gat i on.   [ See Wheel er ,  11 
Cal .  Rpt r .  2d 109. ]   Thus,  cour t s eval uat i ng c l ai ms of  
asbest os- r el at ed i nj ur y have decl i ned t o ext end mar ket  
shar e l i abi l i t y  because whi l e " al l  of  t he asbest os 
pr oduct s shar ed an i mpor t ant  char act er i st i c i n t hat  
t hey al l  cont ai ned asbest os f i ber s,  .  .  .  t hey al so 
possessed di ver gent  char act er i st i cs,  such as t he 
speci f i c  t ype of  asbest os f i ber  i ncor por at ed i nt o t he 
pr oduct ;  t he physi cal  pr oper t i es of  t he pr oduct  
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i t sel f ;  and t he per cent age of  asbest os used i n t he 
pr oduct . "  

Madden & Owen § 24: 7,  at  662- 63 ( quot i ng Mul l en v.  Ar mst r ong 

Wor l d I ndus. ,  I nc. ,  246 Cal .  Rpt r .  32,  36 ( Cal .  Ct .  App.  1988) )  

( f oot not es omi t t ed) ( emphasi s added) . 14   

¶250 Fur t her mor e,  t he maj or i t y has over st at ed t he hol di ng 

of  Wheel er .   As cor r ect l y st at ed by t he Nor t h Dakot a Supr eme 

Cour t :    

Al t hough Wheel er  r ecogni zed t hat  non- i dent i cal  
pr oduct s may gi ve r i se t o mar ket  shar e l i abi l i t y  i f  
t hey cont ai n r oughl y equi val ent  quant i t i es of  a s i ngl e 
t ype of  asbest os f i ber ,  t he cour t  di d not  hol d t hat  
al l  asbest os- cont ai ni ng f r i ct i on br ake pr oduct s i n al l  
cases wi l l  be consi der ed f ungi bl e.   I n f act ,  t he cour t  
i n Wheel er  i ndi cat ed t hat  such pr oduct s must  car r y a 
near l y equi val ent  r i sk of  har m t o suppor t  mar ket  shar e 
l i abi l i t y .   Fur t her mor e,  Wheel er  was a r ever sal  of  a 
nonsui t  based upon an of f er  of  pr oof  made by t he 
pl ai nt i f f .   The cour t  st r essed i t s hol di ng was nar r ow:  
t he pl ai nt i f f s had not  pr oven t he el ement s of  a mar ket  
shar e case,  but  wer e mer el y bei ng af f or ded t he 
oppor t uni t y t o pr ove i t .   Cl ear l y,  Wheel er  does not  
ser ve as evi dence of  f ungi bi l i t y  and equi val ent  r i sks 
of  har m of  t he pr oduct s i n t hi s case.  

Bl ack v.  Abex Cor p. ,  603 N. W. 2d 182,  190 ( N. D.  1999) ( i nt er nal  

c i t at i ons omi t t ed) .  

                                                 
14 See Madden & Owen § 24: 7,  at  662 n. 6,  f or  a l i s t  of  cases 

pr ecl udi ng appl i cat i on of  mar ket  shar e l i abi l i t y f or  asbest os-
r el at ed cases because of  nonf ungi bi l i t y :   St evens v.  Owens-
Cor ni ng Fi ber gl as Cor p. ,  57 Cal .  Rpt r .  2d 525,  540 ( Cal .  Ct .  
App.  1996)  ( not i ng " di ver si t y of  asbest os pr oduct s" ) ;  Cel ot ex 
Cor p.  v.  Copel and,  471 So.  2d 533,  538- 39 ( Fl a.  1985)  
( col l ect i ng cases t hat  r ej ect  mar ket  shar e t heor y i n asbest os 
cases) ;  Gaul di ng v.  Cel ot ex Cor p. ,  748 S. W. 2d 627 ( Tex.  App.  
1988)  ( concl udi ng t hat  mar ket  shar e l i abi l i t y ,  among ot her  
t heor i es,  i s  not  avai l abl e i n Texas f or  an asbest os- r el at ed 
i nj ur y;  St ar l i ng v.  Seaboar d Coast  Li ne Ry.  Co. ,  533 F.  Supp 183 
( S. D.  Ga.  1982) ;  Vi gi ol t o v.  Johns Manvi l l e Cor p. ,  643 F.  Supp.  
1454 ( W. D.  Pa.  1986)  ( hol di ng t hat  mar ket  shar e l i abi l i t y  i s  not  
appr opr i at e i n an act i on based on an asbest os- r el at ed i nj ur y) .  
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¶251 Not abl y,  t he Wheel er  cour t  r eaf f i r med i t s pr i or  

deci s i on i n Mul l en,  246 Cal .  Rpt r .  32,  i n whi ch t he cour t  

r ef used t o appl y t he mar ket  shar e t heor y of  l i abi l i t y  t o a wi de 

r ange of  asbest os pr oduct s manuf act ur ed by t he def endant s 

because " [ w] e not ed t her e t hat  asbest os,  unl i ke DES,  was not  a 

s i ngl e pr oduct  but  mer el y a gener i c name f or  an i ngr edi ent  i n a 

var i et y of  pr oduct s each of  whi ch posed a di f f er ent  r i sk of  

har m. "   Wheel er ,  11 Cal .  Rpt r .  2d at  111.   The Wheel er  cour t  

di st i ngui shed Mul l en because t he br ake pads at  i ssue wer e 

compr i sed of  a " s i ngl e t ype of  asbest os f i ber ,  .  .  .  and t he 

amount  of  asbest os by wei ght  i n t he pads var i ed wi t hi n a l i mi t ed 

r ange. "   I d.  at  111.    

¶252 I n t hi s case,  t her e was no si ngl e t ype of  whi t e l ead 

car bonat e.   Each f or mul at i on had di f f er ent  chemi cal  

composi t i ons,  cont ai ned di f f er ent  amount s of  l ead,  and di f f er ed 

i n pot ent i al  t oxi c i t y.   Fur t her mor e,  t he amount  of  whi t e l ead 

car bonat e cont ai ned i n a par t i cul ar  l ead pai nt  var i ed gr eat l y 

f r om mi xt ur e t o mi xt ur e.   As such,  t he r at i onal e of  Mul l en,  

whi ch f ocused on asbest os i n gener al ,  i s  much mor e anal ogous t o 

t hi s case t han t he r at i onal e of  Wheel er ,  whi ch f ocused on a 

par t i cul ar  asbest os f i ber  i n a l i mi t ed concent r at i on r ange.    

¶253 I n Bl ack,  t he Nor t h Dakot a Supr eme Cour t  r ej ect ed 

mar ket  shar e l i abi l i t y  i n a sui t  agai nst  manuf act ur er s of  

asbest os- cont ai ni ng pr oduct s pr eci sel y because t he pr oduct s,  

al t hough al l  cont ai ni ng asbest os,  di d not  pr esent  equi val ent  

r i sks of  har m.   Bl ack,  603 N. W. 2d at  189.   " Mar ket  shar e 

l i abi l i t y  i s  pr emi sed upon t he f act  t hat  t he def endant s have 



No.   2003AP1528. j pw 

 

43 
 

pr oduced i dent i cal  ( or  v i r t ual l y i dent i cal )  def ect i ve pr oduct s 

whi ch car r y equi val ent  r i sks of  har m. "   I d.  ( emphasi s added) .   

The cour t  f ur t her  st at ed:  

The r at i onal e under l y i ng mar ket  shar e l i abi l i t y ,  as 
devel oped i n Si ndel l ,  i s  t hat  i t  di d not  mat t er  whi ch 
manuf act ur er ' s pr oduct  t he pl ai nt i f f ' s  mot her  act ual l y 
i ngest ed;  because al l  DES was chemi cal l y i dent i cal ,  
t he same har m woul d have occur r ed.   Thus,  any 
i ndi v i dual  manuf act ur er ' s pr oduct  woul d have caused 
t he i dent i cal  i nj ur y,  and i t  was t hr ough mer e f or t ui t y 
t hat  any one manuf act ur er  di d not  pr oduce t he act ual  
pr oduct  i ngest ed.    

I d.  at  190.   The cour t  t hen not ed t hat  t he asbest os- cont ai ni ng 

" f r i c t i on pr oduct s"  t hat  t he def endant s pr oduced cont ai ned 

bet ween seven and sevent y- f i ve per cent  asbest os f i ber s.   I d.   

" I t  seems obvi ous t hat  a pr oduct  whi ch cont ai ns sevent y- f i ve 

per cent  asbest os woul d cr eat e a gr eat er  r i sk of  har m t han one 

whi ch cont ai ns onl y seven per cent . "   I d.  at  191.   Thus,  t he 

Bl ack cour t  hel d t hat  t he mar ket  shar e t heor y of  l i abi l i t y  di d 

not  appl y because t he def endant s '  pr oduct s  di d not  car r y 

equi val ent  degr ees of  r i sk and wer e not  f ungi bl e.   I d.    

¶254 Si mi l ar l y,  i n Sander son v.  I nt er nat i onal  Fl avor s and 

Fr agr ances,  I nc. ,  950 F.  Supp 981,  991 ( C. D.  Cal .  1996) ,  t he 

cour t  hel d t hat  var i ous per f umes and col ognes wer e not  f ungi bl e 

goods.   " Just  as t he cour t  of  appeal  i n Mul l en hel d t hat  

asbest os was not  t he ' s i mpl e equi val ent [ ] '  of  DES,  t he f r agr ance 

pr oduct s whi ch pl ai nt i f f  cont ends caused her  i nj ur i es ar e not  

f ungi bl e goods made f r om an i dent i cal  f or mul a and t her ef or e 

cannot  be equat ed wi t h t he DES at  i ssue i n Si ndel l . "   I d.   The 

cour t  f ur t her  obser ved t hat  " t he onl y di f f er ence bet ween DES 

manuf act ur ed by El i  Li l l y  and DES manuf act ur ed by Abbot t  was t he 
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r et ur n addr ess on t he package sent  by t he manuf act ur er  t o t he 

phar macy.   Such i s not  t he case her e. "   I d.   The di st r i ct  cour t  

t hen appl i ed t he r at i onal e of  Mul l en t o t he f act s bef or e i t  and 

concl uded t hat  t he " def endant s '  f r agr ance pr oduct s al l  ( at  l east  

al l egedl y)  cont ai n al dehydes,  but  each cont ai ns di f f er ent  t ypes 

of  al dehydes,  wi t h di f f er ent  physi cal  pr oper t i es,  at  di f f er ent  

l evel s of  concent r at i on.   I t  woul d t her ef or e be cont r ar y t o 

Mul l en t o appl y t he mar ket - shar e t heor y i n t hi s  case. "   I d.  at  

992.   Fur t her mor e,  i n i t s anal ysi s t he cour t  det er mi ned t hat  

Wheel er  was " hi ghl y di st i ngui shabl e"  and,  t her ef or e,  not  

appl i cabl e.   I d.  at  992 n. 10.  

¶255 Li kewi se,  i n Doe v.  Cut t er  Bi ol ogi cal ,  852 F.  Supp 

909,  913 ( D.  I daho 1994) ,  t he cour t  det er mi ned t hat  Fact or  VI I I ,  

a c l ot t i ng agent ,  was not  a f ungi bl e dr ug.   As st at ed by t he 

cour t :    

Unl i ke DES,  Fact or  VI I I  i s  not  a gener i c,  
f ungi bl e dr ug.   Each pr ocessor  pr epar es i t s Fact or  
VI I I  concent r at e by i t s own pr opr i et ar y pr ocesses 
usi ng pl asma col l ect ed f r om i t s own sour ces.   Each 
f i r m' s Fact or  VI I I  concent r at e i s c l ear l y 
di st i ngui shabl e by br and name,  package col or ,  l ot  
number ,  and number  of  uni t s of  Fact or  VI I I  per  v i al ;  
each f i r m' s Fact or  VI I I  concent r at e i s separ at el y 
l i censed by t he Food and Dr ug Admi ni st r at i on.   Ther e 
i s no evi dence t hat  al l  Fact or  VI I I  pr oduct s caused or  
wer e equal l y capabl e of  causi ng HI V i nf ect i on.   Thus,  
t he r i sk posed by t he di f f er ent  br ands of  Fact or  VI I I  
i s  not  i dent i cal .  

I d.  ( quot i ng Smi t h v.  Cut t er  Bi ol ogi cal ,  I nc. ,  823 P. 2d 717,  733 

( Haw.  1991)  ( Moon,  J. ,  concur r i ng i n par t ,  di ssent i ng i n par t ) ) .   

Thus,  t he cour t  r ef used t o appl y t he mar ket  shar e t heor y of  

l i abi l i t y  agai nst  t he pr ovi der s of  Fact or  VI I I .  
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¶256 Unf or t unat el y f or  t he def endant s i n t hi s case,  i t  i s  

not  obvi ous t o t he maj or i t y t hat  t he var i et i es of  l ead pai nt  

cont ai ni ng di f f er i ng concent r at i ons and composi t i ons of  whi t e 

l ead car bonat e di d not  cr eat e equi val ent  r i sks of  har m.   

Fur t her mor e,  a def endant  l i ke DuPont ,  whi ch manuf act ur ed and 

mar ket ed whi t e l ead car bonat e f or  onl y seven year s,  di d not  

cr eat e t he same r i sk of  har m as a def endant  l i ke Sher wi n-

Wi l l i ams,  whi ch manuf act ur ed and mar ket ed whi t e l ead car bonat e 

f or  37 year s.    

¶257 By i gnor i ng or  downpl ayi ng t he si gni f i cance of  t hese 

f act ual  di st i nct i ons and f ocusi ng sol el y on t he pol i cy 

ar t i cul at ed i n Col l i ns of  al l owi ng an i nj ur ed pl ai nt i f f  t o 

r ecover ,  t he maj or i t y cast s a wi de net  t hat  wi l l  ensnar e 

numer ous def endant s and have dr ast i c consequences f or  f i r ms 

doi ng busi ness i n Wi sconsi n.   Fur t her ,  appl y i ng t he Col l i ns 

r i sk- cont r i but i on t heor y t o a case such as t hi s one——wher e t he 

def i c i enci es i n t he pl ai nt i f f ' s  pr oof  ar e above and beyond t he 

mer e i nabi l i t y  t o i dent i f y t he pr eci se manuf act ur er  of  a 

gener i c,  chemi cal l y i dent i f i abl e,  f ungi bl e pr oduct  t hat  was 

pr oduced dur i ng a l i mi t ed t i me f r ame——wi l l  have a pr of ound 

ef f ect  on pr oduct s l i abi l i t y  l aw.   Under  t he maj or i t y opi ni on,  

pl ai nt i f f s wi l l  be encour aged t o sue ent i r e i ndust r i es r at her  

t han l ocat e t he def endant  t hat  manuf act ur ed t he pr oduct  t hat  

caused t he i nj ur y.   An i ndi v i dual  def endant  wi l l  have al most  no 

abi l i t y  t o cont est  causat i on.   Fur t her mor e,  " el i mi nat i on of  a 

causat i on r equi r ement  [ wi l l ]  r ender  ever y manuf act ur er  an 

i nsur er  not  onl y of  i t s  own pr oduct s,  but  al so of  al l  
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gener i cal l y s i mi l ar  pr oduct s manuf act ur ed by i t s compet i t or s. "   

Wehmei er  v.  UNR I ndus. ,  I nc. ,  572 N. E. 2d 320,  336 ( I l l .  App.  Ct .  

1991)  ( quot i ng Bl ackst on v.  Shook & Fl et cher  I nsul at i on Co. ,  764 

F. 2d 1480,  1483 ( 11t h Ci r .  1985) ) .    

¶258 The I l l i noi s Supr eme Cour t  ar t i cul at ed si mi l ar  

concer ns when i t  t oo r ej ect ed al l  var i ant s of  mar ket  shar e 

l i abi l i t y  i n Smi t h,  560 N. E. 2d 324.  

We have not  i n t he past  been hesi t ant  t o devel op new 
t or t  concept s;  however ,  i n t hi s  i nst ance we decl i ne t o 
do so because of  t he i nf i r mi t i es i n t he pr oposed 
t heor y.   Fur t her mor e,  t hi s i s t oo gr eat  a devi at i on 
f r om a t or t  pr i nci pl e whi ch we have f ound t o ser ve a 
v i t al  f unct i on i n t he l aw,  causat i on i n f act ,  
especi al l y when mar ket  shar e l i abi l i t y  i s  a f l awed 
concept  and i t s appl i cat i on wi l l  l i kel y be onl y t o a 
nar r ow cl ass of  def endant s.  

I d.  at  344- 45.    

¶259 For  an exampl e of  t he har sh consequences of  t he 

maj or i t y ' s deci s i on,  one need l ook no f ur t her  t han t o t he r ecent  

deci s i on of  Haase v.  Badger  Mi ni ng Cor p. ,  2004 WI  97,  274 

Wi s.  2d 143,  682 N. W. 2d 389.   I n Haase,  t he pl ai nt i f f  sued t he 

manuf act ur er  t hat  pr ovi ded si l i ca sand t o t he f oundr y wher e t he 

pl ai nt i f f  wor ked.   I d. ,  ¶¶3- 5.   Wi t h t he expansi on of  t he 

Col l i ns r i sk- cont r i but i on t heor y t o t he f act s of  t hi s case,  

pl ai nt i f f s,  such as t hose i n Haase,  can now sue t he ent i r e r aw 

mat er i al  i ndust r y and pl ace t he bur den on each i ndi v i dual  

def endant  t o di spr ove t hei r  pr esumpt i ve l i abi l i t y .   Pl ai nt i f f s 

wi l l  have no i ncent i ve t o l ocat e t he par t y t hat  act ual l y caused 

t he i nj ur y.   The maj or i t y ' s dr ast i c expansi on of  t he r i sk-

cont r i but i on t heor y c l ear l y di st or t s t he or i gi nal  r at i onal e 
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behi nd t he Col l i ns deci s i on and wi l l  have dr ast i c consequences 

f or  busi ness i n t hi s st at e.    

¶260 Col l i ns r epr esent ed a depar t ur e f r om t r adi t i onal  

pr i nci pl es of  causat i on t hat  was j ust i f i ed under  t he uni que 

f act s i n t hat  case.   As det ai l ed above,  ot her  t han havi ng a 

pl ai nt i f f  who cannot  i dent i f y whi ch manuf act ur er ' s pr oduct  

i nj ur ed hi m,  t hi s mat t er  and Col l i ns have l i t t l e i n common.   As 

not ed by t he Br enner  cour t ,  263 A. D. 2d at  173,  " [ t ] he i nabi l i t y  

t o i dent i f y a nar r ow t i me per i od i n whi ch t o appl y t he mar ket  

shar e t heor y,  t he absence of  a f ungi bl e pr oduct ,  and t he absence 

of  a s i gnat ur e i nj ur y ar e among t he r easons t hat  ot her  cour t s 

have r ef used t o appl y t he mar ket  shar e t heor y i n l ead poi soni ng 

cases. "   Fur t her mor e,  t he r esoundi ng wei ght  of  aut hor i t y does 

not  suppor t  such a f undament al  change f r om convent i onal  t or t  l aw 

pr i nci pl es,  i n any cont ext  out s i de of  t he DES scenar i o.   I ndeed,  

" mar ket  shar e l i abi l i t y  t heor y has been r ej ect ed i n most  ot her  

t ypes of  pr oduct s l i abi l i t y  cases i ncl udi ng t hose i nvol v i ng 

asbest os,  br east  i mpl ant s,  vacci nes,  l ead pai nt ,  and gasol i ne. "   

Madden & Owen § 24: 7,  at  672 ( col l ect i ng cases) .    

¶261 As i t  i s  c l ear  t hat  t hi s case i s ent i r el y f act ual l y 

di st i nct  f r om Col l i ns,  t he maj or i t y ' s deci s i on r epr esent s a 

r adi cal  expansi on and not  a mer e appl i cat i on of  Col l i ns.   By 

expandi ng t he scope of  Col l i ns t o t hi s case,  t he maj or i t y has 

essent i al l y  adopt ed a ver si on of  r i sk- cont r i but i on t heor y 

expl i c i t l y  r ej ect ed i n Col l i ns.   I n ot her  wor ds,  t he maj or i t y ' s  

opi ni on i s unj ust i f i ed,  unpr ecedent ed,  and unwi se.  
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I V 

¶262 I n sum,  t he maj or i t y opi ni on di sr egar ds t he per t i nent  

f act s of  t hi s case,  mi sconst r ues our  Ar t i c l e I ,  Sect i on 9 

j ur i spr udence,  and i gnor es t he numer ous f act ual  di st i nct i ons 

bet ween t hi s case and Col l i ns.   I n so doi ng,  t he maj or i t y 

r el axes t he t r adi t i onal  r ul es of  causat i on beyond what  was 

accompl i shed i n Col l i ns and el i mi nat es any possi bi l i t y  t hat  t he 

def endant s i n t hi s case wi l l  be abl e t o pr esent  a def ense.   

Thus,  i t s deci s i on amount s t o no l ess t han absol ut e l i abi l i t y  

f or  t he manuf act ur er s of  a r aw mat er i al  t hat  i s  l at er  

i ncor por at ed i nt o a f i ni shed pr oduct  t hat  causes i nj ur y.   Thi s 

r esul t  i s  nei t her  j ust ,  f ai r ,  nor  gr ounded i n t he l aw.   Whi l e i t  

i s  under st andabl e t o f eel  saddened by t he i nj ur i es suf f er ed by 

t he pl ai nt i f f ,  what  i s al so t r agi c i s t hat  i n i t s r ush t o 

condemn t he ent i r e l ead pai nt  i ndust r y,  t he maj or i t y i gnor es one 

of  t he most  basi cs t enant s of  our  j ust i ce syst em——an i ndi v i dual  

det er mi nat i on of  wr ongdoi ng.    

¶263 I  am aut hor i zed t o st at e t hat  Just i ce DAVI D T.  PROSSER 

j oi ns t hi s di ssent .   
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¶264 DAVI D T.  PROSSER,  J.    (dissenting).  Four  year s ago 

t he Ci t y of  Mi l waukee f i l ed sui t  agai nst  NL I ndust r i es,  I nc.  of  

Dal l as,  Texas,  and Maut z Pai nt  Company of  Madi son,  al l egi ng t hat  

t he compani es wer e r esponsi bl e f or  cr eat i ng a publ i c nui sance i n 

t he Ci t y ' s ol d housi ng st ock by mar ket i ng and sel l i ng 

subst ant i al  quant i t i es of  l ead pi gment s and/ or  l ead- based pai nt .   

Ci t y of  Mi l waukee v.  NL I ndus. ,  I nc. ,  2005 WI  App 7,  ¶¶2- 4,  278 

Wi s.  2d 313,  691 N. W. 2d 888.  

¶265 The Ci t y asked t he t wo def endant s t o pay t he cost s 

associ at ed wi t h i t s l ead abat ement  pr ogr am,  whi ch i t  est i mat ed 

t o be mor e t han one hundr ed mi l l i on dol l ar s.   I d. ,  ¶¶3,  5.   Mor e 

speci f i cal l y,  t he Ci t y sought  ( 1)  compensat or y and equi t abl e 

r el i ef  f or  abat ement  of  t he t oxi c l ead hazar ds i n Mi l waukee 

homes;  ( 2)  r est i t ut i on f or  amount s expended by t he Ci t y t o abat e 

t he t oxi c l ead hazar ds i n Mi l waukee homes;  and ( 3)  puni t i ve 

damages.  

¶266 The ci r cui t  cour t  di smi ssed t he Ci t y ' s c l ai m f or  

publ i c nui sance,  concl udi ng t hat  t he Ci t y coul d not  show t hat  

t hese par t i cul ar  def endant s caused t hei r  l ead- based pai nt  t o be 

appl i ed t o any of  t he speci f i c  bui l di ngs i ncl uded i n t he al l eged 

publ i c nui sance.   I d. ,  ¶¶1,  14- 19.   The cour t  of  appeal s 

r ever sed.   The mat t er  i s now awai t i ng a deci s i on by t hi s cour t  

i n t he pr esent  l i t i gat i on.  

¶267 I n t he meant i me,  Maut z Pai nt ,  a l ong- t i me Wi sconsi n 

cor por at i on f ounded i n 1892,  sol d i t s busi ness t o Ohi o- based 

Sher wi n- Wi l l i ams i n November  2001.   The company ci t ed f i nanci al  



No.   2003AP1528. dt p 

 

2 
 

pr essur e br ought  on by Mi l waukee' s l ead pai nt  l awsui t .   Al l  

Madi son- based Maut z manuf act ur i ng has ceased.  

¶268 The Ci t y of  Mi l waukee' s l ead pai nt  l awsui t  pr ovi des us 

wi t h a wi ndow t o t he f ut ur e.   When t he cour t  i ssues i t s deci s i on 

i n t hi s case,  ever y per son under  t he age of  20 who cl ai ms a l ead 

pai nt  i nj ur y i n Wi sconsi n wi l l  have a cause of  act i on i n our  

cour t s.   Ever y per son i n t he Uni t ed St at es who has a l ead pai nt  

i nj ur y t hat  coul d have come f r om a Wi sconsi n- based company and 

can sur vi ve t he l i mi t at i ons per i ods i n hi s own st at e may have a 

cause of  act i on.    Ever y muni ci pal i t y i n t hi s count r y t hat  has a 

l ead abat ement  pr ogr am and can make a pl ausi bl e ar gument  t hat  

Wi sconsi n- made l ead pai nt  or  whi t e l ead car bonat e i nj ur ed i t s 

r esi dent s may f ol l ow t he Ci t y of  Mi l waukee and seek r edr ess i n 

t hi s st at e.   Wi sconsi n wi l l  be t he mecca f or  l ead pai nt  sui t s.   

Ther e i s no st at ut e of  r epose on pr oduct s l i abi l i t y  her e,  and 

t hi s cour t  has now cr eat ed a r emedy f or  l ead pai nt  poi soni ng so 

sweepi ng and dr aconi an t hat  i t  wi l l  be near l y  i mpossi bl e f or  

pai nt  compani es t o def end t hemsel ves or ,  f r ankl y ,  f or  pl ai nt i f f s  

t o l ose.  

¶269 Because t he maj or i t y opi ni on cr eat es a cause of  act i on 

t hat  v i ol at es due pr ocess of  l aw,  equal  pr ot ect i on of  t he l aw,  

and near l y ever y pr i nci pl e of  sound publ i c pol i cy i n t or t  cases,  

I  di ssent .  

FACTUAL BACKGROUND 

¶270 St even Thomas,  now 15,  l i ved i n sever al  houses i n 

Mi l waukee dur i ng hi s f or mat i ve year s.   These houses i ncl ude ( 1)  

2652 Nor t h 37t h St r eet ;  ( 2)  2654 Nor t h 25t h St r eet ;  and ( 3)  4736 



No.   2003AP1528. dt p 

 

3 
 

Nor t h 37t h St r eet .   The f i r st  house at  2652 Nor t h 37t h St r eet  

was bui l t  i n 1905.   The second house at  2654 Nor t h 25t h St r eet  

was bui l t  i n 1900.  

¶271 Thomas cl ai ms t hat  he i ngest ed l ead pai nt  at  al l  t hr ee 

houses as a smal l  chi l d.   The owner  of  t he f i r st  house set t l ed 

wi t h hi m f or  $62, 652.   The owner s of  t he second house set t l ed 

f or  $261, 520.   The i nsur er  of  t he owner  of  t he t hi r d house 

pr evai l ed on a mot i on f or  summar y j udgment .  

¶272 Pl ai nt i f f ' s  exper t  di d t est i ng of  pai nt  chi ps at  t he 

f i r st  t wo houses.   The exper t  f ound as many as 21 l ayer s of  

pai nt  on chi ps at  t he f i r st  house and 18 l ayer s of  pai nt  on 

chi ps at  t he second house.   Many of  t hese l ayer s cont ai ned whi t e 

l ead car bonat e.  

¶273 For  pur poses of  t hi s di scussi on,  we must  accept  as 

t r ue t hat  Thomas i ngest ed whi t e l ead car bonat e f r om pai nt  chi ps 

or  dust  f r om al l  t hr ee houses.   However ,  Thomas admi t s t hat  he 

wi l l  not  be abl e t o pr ove whi ch compani es among t he def endant s,  

i f  any,  suppl i ed pai nt  cont ai ni ng whi t e l ead car bonat e t o any of  

t he t hr ee houses.   The pl ai nt i f f  wi l l  be unabl e t o pr ove t hat ,  

say,  ConAgr a Gr ocer y Pr oduct s,  or  one of  i t s  subsi di ar i es,  ever  

suppl i ed whi t e l ead car bonat e t hat  ended up i n pai nt  at  2652 

Nor t h 37t h St r eet ,  or ,  i f  i t  di d,  whet her  t he whi t e l ead 

car bonat e i t  suppl i ed caused i nj ur y t o Thomas.  

¶274 The gi st  of  t hi s maj or i t y opi ni on i s t o cr eat e a 

t heor y of  t or t  l i abi l i t y  f or  pai nt  manuf act ur er s t hat  obvi at es 

any need f or  a pl ai nt i f f  t o pr ovi de such pr oof .  
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ANALYSI S 

¶275 Nor mal l y,  i f  Thomas pr oceeded on a negl i gence t heor y,  

he woul d have t o pr ove f our  el ement s:  dut y,  br each,  causat i on,  

and damages.   I f  he pr oceeded on a st r i ct  pr oduct s l i abi l i t y  

t heor y,  he woul d have t o pr ove f i ve el ement s:  t hat  t he pr oduct  

was def ect i ve and unr easonabl y danger ous;  t hat  t he pr oduct  was 

def ect i ve when i t  l ef t  t he possessi on or  cont r ol  of  t he sel l er ;  

t hat  t he def ect  i n t he manuf act ur er ' s pr oduct  was a cause 

( subst ant i al  f act or )  of  t he pl ai nt i f f ' s  i nj ur y;  t hat  t he sel l er  

was engaged i n t he busi ness of  sel l i ng such pr oduct s;  and t hat  

t he pr oduct  was one whi ch t he sel l er  expect ed t o and di d r each 

t he consumer  wi t hout  subst ant i al  change.  

¶276 Assessi ng t hese el ement s,  i t  i s  appar ent  t hat  Thomas 

coul d not  succeed under  exi st i ng t heor i es of  negl i gence or  

st r i ct  pr oduct s  l i abi l i t y .   I ndeed,  he acknowl edges as much.   

Thomas' s admi t t ed i nabi l i t y  t o pr ove speci f i c  pr oduct  causat i on 

woul d be f at al  t o hi s c l ai m.    

¶277 The f act s i n t hi s case do not  f i t  t he l aw.   So,  

i nst ead of  s i mpl y appl y i ng t he set t l ed l aw,  t he maj or i t y changes 

t he l aw t o f i t  t he f act s.    

¶278 As t o Thomas' s negl i gence cause of  act i on,  t he 

maj or i t y modi f i es t he el ement s as f ol l ows:  Thomas must  pr ove ( 1)  

t hat  he i ngest ed whi t e l ead car bonat e;  ( 2)  t hat  t he whi t e l ead 

car bonat e caused hi s i nj ur i es;  ( 3)  t hat  t he " Pi gment  

Manuf act ur er "  def endant s pr oduced or  mar ket ed t he t ype of  whi t e 

l ead car bonat e he i ngest ed;  and ( 4)  t hat  a Pi gment  

Manuf act ur er ' s conduct  i n pr oduci ng or  mar ket i ng t he whi t e l ead 
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car bonat e const i t ut ed a br each of  a l egal l y r ecogni zed dut y t o 

Thomas.   Maj or i t y op. ,  ¶161.  

¶279 As t o Thomas' s  st r i ct  pr oduct s l i abi l i t y  cause of  

act i on,  t he maj or i t y has modi f i ed t he el ement s t o t he ext ent  

t hat  Thomas need pr ove onl y t hat  t he whi t e l ead car bonat e was 

( 1)  def ect i ve;  and ( 2)  unr easonabl y danger ous;  ( 3)  " t hat  t he 

def ect [ i ve pr oduct ]  was a cause of  Thomas' s i nj ur i es or  

damages; "  ( 4)  t hat  t he manuf act ur er  was engaged i n t he busi ness 

of  sel l i ng such pr oduct s;  and ( 5)  t hat  t he pr oduct  was one whi ch 

t he sel l er  expect ed t o and di d r each t he consumer  wi t hout  

subst ant i al  change.   Maj or i t y op. ,  ¶162.  

¶280 Thus,  t he maj or i t y has br oken t he l i nk bet ween 

manuf act ur er  and pr oduct .   Under  t he maj or i t y ' s r ul e,  Thomas 

need pr ove onl y t hat  a gener al  t ype of  pr oduct  caused hi s 

i nj ur y;  not  t hat  a speci f i c  manuf act ur er ' s pr oduct  caused hi s 

i nj ur y.   A manuf act ur er  i s v i r t ual l y power l ess t o show t hat  i t s 

speci f i c  pr oduct  di d not  cause t he i nj ur y.   To mount  a 

successf ul  def ense,  a manuf act ur er  woul d have t o di spr ove t he 

pr esumed l i nk t hat  t he pl ai nt i f f  admi t t edl y cannot  pr ove and 

need not  pr ove.   I t  goes wi t hout  sayi ng t hat  DNA t est i ng does 

not  appl y t o pai nt  chi ps or  dust .  

¶281 The maj or i t y ' s modi f i cat i on of  t he wel l - set t l ed 

el ement s of  negl i gence and st r i ct  pr oduct s l i abi l i t y  v i ol at es 

t he def endant s '  const i t ut i onal  r i ght s t o due pr ocess and equal  

pr ot ect i on under  t he Four t eent h Amendment  t o t he Uni t ed St at es 

Const i t ut i on.   Thi s depr i vat i on i s under scor ed by t he maj or i t y ' s  

depar t ur e f r om l ongst andi ng pr i nci pl es of  t or t  l i abi l i t y .  
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DUE PROCESS1 

¶282 The Four t eent h Amendment  pr ovi des i n par t  t hat  no 

" St at e [ shal l ]  depr i ve any per son of  l i f e,  l i ber t y,  or  pr oper t y,  

wi t hout  due pr ocess of  l aw;  nor  deny t o any per son wi t hi n i t s 

j ur i sdi ct i on t he equal  pr ot ect i on of  t he l aws. "    

¶283 The Supr eme Cour t  has r epeat edl y hel d t hat  " ' [ d] ue 

pr ocess'  has never  been,  and per haps can never  be,  pr eci sel y 

def i ned. " 2  However ,  bot h t hi s cour t  and f eder al  cour t s have 

r epeat edl y char act er i zed t he i mmut abl e cor e of  due pr ocess as 

" f ai r  pl ay. " 3  The pr ecept s l ai d out  i n t he maj or i t y opi ni on ar e 

                                                 
1 Bef or e r eachi ng t he mer i t s of  t he def endant s '  due pr ocess 

ar gument s,  i t  i s  necessar y t o addr ess t he maj or i t y ' s concl usor y 
cont ent i on t hat  " [ t ] hese const i t ut i onal  i ssues ar e not  r i pe. "   
Maj or i t y op. ,  ¶166.   " [ T] he r i peness i nqui r y f ocuses on whet her  
an i nj ur y t hat  has not  yet  occur r ed i s suf f i c i ent l y l i kel y t o 
happen t o j ust i f y j udi c i al  i nt er vent i on. "   Chevr on U. S. A. ,  I nc.  
v.  Tr ai l l our  Oi l  Co. ,  987 F. 2d 1138,  1153- 54 ( 5t h Ci r .  1993) .    

I  have no di f f i cul t y i n concl udi ng t hat  t he const i t ut i onal  
i ssues ar e r i pe.   The r esul t  t he maj or i t y r eaches i n t hi s case 
has i mmedi at e and di r e consequences f or  t he def endant s,  and 
i mpact s ot her  cases awai t i ng t he r esul t  of  t hi s case.  

For  t he def endant s,  t he maj or i t y opi ni on means t hat  t hey 
wi l l  ef f ect i vel y be deni ed t he chance t o r el y on or di nar y t or t  
t heor y t o def eat  t he pl ai nt i f f ' s  c l ai m.   Par t i es i n ot her  cases 
al r eady f i l ed and i n cases yet  t o be f i l ed wi l l  al so not e t he 
maj or i t y ' s r ecept i veness t o c l ai ms of  t hi s nat ur e,  and we may 
see a st ampede t o f i l e l ead pai nt  sui t s bef or e Congr ess or  t he 
Wi sconsi n Legi s l at ur e can r eact .   These i ssues shoul d be 
addr essed now.  

2 See,  e. g. ,  Lassi t er  v.  Dep' t  of  Soc.  Ser vs.  of  Dur ham 
Count y,  N. C. ,  452 U. S.  18,  24 ( 1981) .    

3 See,  e. g. ,  Count y of  Sacr ament o v.  Lewi s,  523 U. S.  833,  
847 ( 1998) ;  Car l son v.  Gr een,  446 U. S.  14,  46 n. 12 ( 1980) ;  
Tammi e J. C.  v.  Rober t  T. R. ,  2003 WI  61,  ¶14,  262 Wi s.  2d 217,  
663 N. W. 2d 734;  Layt on Sch.  of  Ar t  and Desi gn v.  WERC,  82 
Wi s.  2d 324,  363,  262 N. W. 2d 218 ( 1978) .  
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f undament al l y unf ai r  and at  odds wi t h t r adi t i onal  not i ons of  

f ai r  pl ay. 4 

¶284 The def endant s '  const i t ut i onal  ar gument s coul d be 

const r ued as al l egi ng vi ol at i ons of  subst ant i ve due pr ocess or  

pr ocedur al  due pr ocess.   Subst ant i ve due pr ocess " ' pr ot ect s 

agai nst  gover nment al  act i ons t hat  ar e ar bi t r ar y and wr ong 

" r egar dl ess of  t he f ai r ness of  t he pr ocedur es used t o i mpl ement  

t hem. " ' " 5  Pr ocedur al  due pr ocess " addr esses t he f ai r ness of  t he 

manner  i n whi ch a gover nment al  act i on i s i mpl ement ed. " 6  The 

maj or i t y opi ni on vi ol at es t he def endant s '  const i t ut i onal  r i ght s 

under  bot h t heor i es.  

 

                                                 
4 I t  i s  t r ue enough t hat ,  gener al l y,  c l ai ms of  due pr ocess 

vi ol at i ons ar e r ai sed as obj ect i ons t o t he oper at i on of  
st at ut es.   See,  e. g. ,  Luj an v.  G&G Fi r e Spr i nkl er s,  I nc. ,  532 
U. S.  189 ( 2001) ;  Mat t hi es v.  Posi t i ve Saf et y Mf g.  Co. ,  2001 WI  
82,  ¶27,  244 Wi s.  2d 720,  628 N. W. 2d 842.   I n t hat  sense,  t he 
" St at e"  act or  at  i ssue i s t he st at e l egi s l at ur e.   Yet  cour t s,  
t oo,  must  bow t o t hi s const i t ut i onal  mandat e.   Ownbey v.  Mor gan,  
256 U. S.  94,  111 ( 1921)  ( The due pr ocess cl ause " r est r ai ns st at e 
act i on,  whet her  l egi s l at i ve,  execut i ve,  or  j udi c i al ,  wi t hi n 
bounds t hat  ar e consi st ent  wi t h t he f undament al s of  i ndi v i dual  
l i ber t y and pr i vat e pr oper t y,  i ncl udi ng t he r i ght  t o be hear d 
wher e l i ber t y or  pr oper t y i s at  st ake i n j udi c i al  pr oceedi ngs. " )  
( emphasi s added) .   Accor di ngl y,  a hi gher  cour t  i s  f r ee t o 
det er mi ne t hat  a l ower  cour t ' s  deci s i on v i ol at ed t he due pr ocess 
r i ght s of  one or  mor e of  t he par t i es.   See,  e. g. ,  Br i nker hof f -
Far i s Tr ust  & Sav.  Co.  v.  Hi l l ,  281 U. S.  673,  682 ( 1930)  
( r ever si ng st at e cour t ' s  deci s i on on due pr ocess gr ounds and 
not i ng " whi l e i t  i s  f or  t he st at e cour t s t o det er mi ne t he 
adj ect i ve as wel l  as t he subst ant i ve l aw of  t he St at e,  t hey 
must ,  i n so doi ng,  accor d t he par t i es due pr ocess of  l aw. " ) .    

5 Bar bar a B.  v.  Dor i an H. ,  2005 WI  6,  ¶18 n. 14,  277 
Wi s.  2d 378,  690 N. W. 2d 849 ( c i t at i on omi t t ed) .    

6 I d.    
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A.  Pr ocedur al  Due Pr ocess 

¶285 The def endant s cont end t hat  t hey wi l l  be deni ed t he 

oppor t uni t y t o pr esent  a def ense under  wel l - set t l ed t or t  t heor y:  

t he def ense t hat  t hei r  pr oduct s di d not  cause t he pl ai nt i f f ' s  

i nj ur y.   Thi s ar gument  i s not  aggr essi ve or  over r eachi ng.   I t  

s i mpl y demands t he r i ght  t o be hear d,  i mpl i cat i ng t he " f ai r ness 

of  t he pr ocedur es"  by whi ch l i abi l i t y  i s  det er mi ned.  

¶286 What  pr ocess i s  due t hese def endant s?  " ' Due pr ocess 

i s f l exi bl e and cal l s f or  such pr ocedur al  pr ot ect i ons as t he 

par t i cul ar  s i t uat i on demands. ' " 7      

¶287 To det er mi ne t he pr ocess due i n a par t i cul ar  

s i t uat i on,  t he Supr eme Cour t  has of t en r eci t ed a t hr ee- f act or  

bal anci ng t est . 8  The Cour t  bal ances ( 1)  t he pr i vat e i nt er est  

t hat  wi l l  be af f ect ed by t he of f i c i al  act i on;  ( 2)  t he r i sk of  

er r oneous depr i vat i on of  such i nt er est  t hr ough t he pr ocedur es 

used,  and t he pr obabl e val ue,  i f  any,  of  addi t i onal  or  

subst i t ut e pr ocedur al  saf eguar ds;  and ( 3)  t he gover nment ' s 

i nt er est  i n t he mat t er ,  i ncl udi ng t he gover nment al  f unct i on 

i nvol ved and any f i scal  or  admi ni st r at i ve bur dens t hat  

addi t i onal  or  subst i t ut e pr ocedur al  r equi r ement s woul d ent ai l . 9  

Thi s t r i par t i t e f or mul at i on dat es back at  l east  as f ar  as 

Mat hews v.  El dr i dge,  424 U. S.  319,  335 ( 1976) .  

                                                 
7 Gi l ber t  v.  Homar ,  520 U. S.  924,  930 ( 1997)  ( c i t at i on 

omi t t ed) .  

8 Wi l k i nson v.  Aust i n,  ___ U. S.  ___,  125 S.  Ct .  2384,  2395 
( 2005) ;  Homar ,  520 U. S.  at  931- 32.  

9 I d.    
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¶288 The maj or i t y opi ni on set s up an i r r ebut abl e 

pr esumpt i on of  causat i on:  i f  t he pl ai nt i f f  can show t hat  t he 

def endant  manuf act ur ed whi t e l ead car bonat e somet i me bet ween 

1900 and 1978,  and t hat  some f or m of  whi t e l ead car bonat e caused 

t he pl ai nt i f f ' s  i nj ur y,  t he def endant  wi l l  be hel d l i abl e.   The 

def endant  has no oppor t uni t y t o show t hat  i t s par t i cul ar  pr oduct  

di d not  cause t he pl ai nt i f f ' s  i nj ur y. 10  I t  i s  f aced wi t h no-

f aul t  l i abi l i t y .  

¶289 Gi ven t hi s i nequi t y,  t he det er mi ni ng f act or  i n t he 

Mat hews t est  i s  t he second f act or :  t he r i sk of  er r oneous 

l i abi l i t y  i nher ent  i n t he pr ocedur e t he maj or i t y i mpl ement s 

t oday.   I t  compl et el y t i ps t he Mat hews bal ance.  

¶290 The r i sk of  er r or  cr eat ed by t he maj or i t y opi ni on i s 

enor mous.   Because Thomas cannot  pr ove whi ch of  mul t i pl e l ayer s 

of  pai nt  i nj ur ed hi m,  t he def endant s cannot  show t hat  t hey di d 

not  pr oduce,  or  mor e pr eci sel y ,  coul d not  have pr oduced,  t he 

whi t e l ead car bonat e i n t hat  l ayer .  

¶291 The pl ai nt i f f  need not  show t he evi dence t hat  i s 

nor mal l y most  cr i t i cal  i n t or t  cases:  t hat  t he def endant ' s 

pr oduct  i nj ur ed t he pl ai nt i f f .   The pl ai nt i f f  need not  show t hat  

a def endant  pr oduced whi t e l ead car bonat e dur i ng a par t i cul ar  

t i me span ( except  a t i me per i od ( 1900- 1978)  of  mor e t han t hr ee 

                                                 
10 On sever al  occasi ons,  t he Uni t ed St at es Supr eme Cour t  has 

st r uck down st at ut es on t he gr ounds t hat  t he st at ut es cr eat ed an 
i r r ebut abl e pr esumpt i on i n v i ol at i on of  t he due pr ocess cl ause.   
See,  e. g. ,  Cl evel and Bd.  of  Educ.  v.  LaFl eur ,  414 U. S.  632 
( 1974) ;  Uni t ed St at es Dep' t  of  Agr i cul t ur e v.  Mur r y,  413 U. S.  
508 ( 1973) ;  Vl andi s v.  Kl i ne,  412 U. S.  441 ( 1973) ;  St anl ey v.  
I l l i noi s,  405 U. S.  645 ( 1972) ;  Bel l  v.  Bur son,  402 U. S.  535 
( 1971) .  
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quar t er s of  a cent ur y) ,  or  t hat  t he def endant  pr oduced a t ype of  

whi t e l ead car bonat e wi t h an i dent i cal  chemi cal  f or mul a t o t he 

pr oduct  t hat  i nj ur ed t he pl ai nt i f f ,  or  even t hat  a par t i cul ar  

def endant ' s pr oduct s coul d have i nj ur ed t he pl ai nt i f f .    

¶292 Thi s i s t r ue even t hough many of  t he def endant s 

pr oduced whi t e l ead car bonat e f or  onl y a smal l  f r act i on of  t he 

78- year  per i od dur i ng whi ch pai nt  cont ai ni ng whi t e l ead 

car bonat e coul d have been appl i ed t o t he wal l s of  Thomas' s t hr ee 

r esi dences.   

¶293 To i l l ust r at e,  DuPont  manuf act ur ed whi t e l ead 

car bonat e f or  onl y seven year s ( 1917- 24) .   SCM manuf act ur ed 

whi t e l ead car bonat e f or  34 year s ( 1924- 1958) .   Sher wi n- Wi l l i ams 

manuf act ur ed whi t e l ead car bonat e f or  37 year s ( 1910- 47) .   Under  

t he maj or i t y opi ni on,  a pl ai nt i f f  may j ust  as easi l y r ecover  

f r om a def endant  such as DuPont  ( whi ch made t he pr oduct  f or  

seven year s)  as anot her  def endant  t hat  pr oduced i t  f or  el even 

t i mes seven year s.   Ther e i s no r hyme or  r eason t o such a 

r esul t .  

¶294 DuPont ,  f or  exampl e,  woul d have no way t o pr ove t hat  

i t  di d not  manuf act ur e t he whi t e l ead car bonat e t hat  i nj ur ed t he 

pl ai nt i f f ,  because t he pl ai nt i f f  coul d not  pr ove when t he whi t e 

l ead car bonat e he i ngest ed was used i n pai nt ,  when t hat  pai nt  

was appl i ed t o hi s mul t i pl e r esi dences,  or  whi ch of  mul t i pl e 

l ayer s of  pai nt  i n t hr ee r esi dences ( or  t he dust  t her ef r om)  

al l egedl y i nj ur ed hi m.   These shor t comi ngs i n t he maj or i t y ' s 

r easoni ng i l l ust r at e why t hi s case i s ver y di f f er ent  f r om 

Col l i ns v.  El i  Li l l y  Co. ,  116 Wi s.  2d 166,  342 N. W. 2d 37 ( 1984) ,  
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i n whi ch t he pl ai nt i f f  coul d poi nt  t o a ni ne- mont h span i n whi ch 

she coul d have been i nj ur ed,  and i n whi ch many si mi l ar l y 

s i t uat ed pl ai nt i f f s coul d i dent i f y di st i ngui shi ng 

char act er i st i cs about  t he DES pi l l s  t hey t ook. 11 

¶295 These shor t comi ngs ar e t he r eason t hat  no ot her  cour t  

has ever  adopt ed any f or m of  mar ket  shar e l i abi l i t y  i n l ead 

pai nt  cases.   " The publ i c pol i cy r easons f avor i ng t he use of  

mar ket  shar e do not  cont r ol  wher e t her e i s a possi bi l i t y  t hat  

t he def endant s di d not  cause t he har m i n quest i on. " 12  The 

shor t comi ngs ar e t he r eason t hat  l ear ned comment at or s advi se 

t hat  " [ t ] he gr eat er  t he span of  t i me wi t hi n whi ch t he 

pot ent i al l y  i nj ur y- causi ng pr oduct  was sol d,  t he l ess sui t ed 

mar ket  shar e l i abi l i t y  wi l l  be. " 13  They ar e pr obabl y t he r eason 

why,  despi t e cal l i ng Wi sconsi n t he " l ast  hope"  f or  l ead pai nt  

                                                 
11 I n Col l i ns v.  El i  Li l l y  Co. ,  116 Wi s.  2d 166,  198,  342 

N. W. 2d 37 ( 1984) ,  t he cour t  not ed t hat  i nnocent  def endant s coul d 
excul pat e t hemsel ves by showi ng t hat  t hei r  pr oduct s " coul d not  
have r eached t he pl ai nt i f f ' s  mot her . "   Wi t h r espect  t o DES,  t hi s 
coul d have been done by showi ng t hat  a par t i cul ar  manuf act ur er  
di d not  pr oduce DES pi l l s  of  a par t i cul ar  col or  or  st y l e.   
Per haps because i t s net  i s so br oad,  t he maj or i t y of f er s no such 
gui dance her e.  

12 Sant i ago v.  Sher wi n- Wi l l i ams Co. ,  782 F.  Supp.  186,  193 
( D.  Mass.  1992) .   See al so Ci t y  of  Phi l adel phi a v.  Lead I ndus.  
Ass' n,  I nc. ,  994 F. 2d 112,  126 ( 3d Ci r .  1993) ;  Lewi s v.  Lead 
I ndus.  Ass' n,  I nc. ,  793 N. E.  2d 869,  875 ( I l l .  Ct .  App.  2003)  
( Accept i ng t he pl ai nt i f f s '  t heor y woul d essent i al l y  make 
par t i cul ar  def endant s " i nsur er s of  t hei r  i ndust r y, "  and a 
pr oduct  manuf act ur er ' s " dut y i s not  so br oad as t o ext end t o 
anyone who uses or  mi ght  be i nj ur ed by a l i ke k i nd pr oduct  
suppl i ed by anot her " ) ;  Ski pwor t h v.  Lead I ndus.  Ass' n,  I nc. ,  690 
A. 2d 169,  172- 73 ( Pa.  1997) .  

13 2 Davi d G.  Owen,  M.  St uar t  Madden,  et  al . ,  Madden & Owen 
on Pr oduct s Li abi l i t y  § 24: 7 at  663 ( 2000) .  
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pl ai nt i f f s,  even a pr omi nent  member  of  t he pl ai nt i f f s '  bar  

comment ed,  " I  j ust  don' t  see i t  happeni ng, "  when asked about  t he 

pl ai nt i f f ' s  chance of  success i n t hi s case. 14    

¶296 As anot her  cour t  st at ed i n r ej ect i ng an i dent i cal  

c l ai m,  " appl i cat i on of  t he mar ket  shar e t heor y t o t hi s s i t uat i on 

woul d v i r t ual l y ensur e t hat  cer t ai n pi gment  manuf act ur er s woul d 

be hel d l i abl e wher e t hey coul d not  possi bl y have been a 

pot ent i al  t or t f easor . " 15   

¶297 The maj or i t y opi ni on r ai ses t he ver y r eal  possi bi l i t y  

t hat  i nnocent  def endant s wi l l  be hel d l i abl e f or  wr ongs t hey di d 

not  commi t .   To avoi d t he r i sk of  er r oneous ver di ct s,  Thomas 

shoul d have t o show speci f i c  pr oduct  causat i on and t he 

def endant s shoul d be al l owed a f ai r  chance t o show t hat  t hei r  

pr oduct s di d not  i nj ur e Thomas.   Nei t her  pr i nci pl e i s consi st ent  

wi t h t he maj or i t y opi ni on.  

B.  Subst ant i ve Due Pr ocess 

 ¶298 The maj or i t y ' s compl et e di sr egar d f or  l ongst andi ng 

pr i nci pl es of  t or t  l i abi l i t y  cer t ai nl y " shocks t he consci ence, "  

t hus v i ol at i ng subst ant i ve due pr ocess. 16   

 ¶299 I n ef f ect ,  t he maj or i t y opi ni on i mposes ex post  f act o 

l i abi l i t y  on t he def endant s f or  act i v i t i es l ong past .   I n t hi s 

                                                 
14 Mol l y McDonough,  Ri sky Busi ness:  Wi sconsi n Cour t ' s  Ri sk 

Anal ysi s May Be Last  Hope f or  Lead Pai nt  Pl ai nt i f f s,  ABA Jour nal  
( Feb.  14,  2005) .  

15 Ski pwor t h v.  Lead I ndus.  Ass' n,  I nc. ,  690 A. 2d 169,  172 
( Pa.  1997)  ( emphasi s added) .  

16 See,  e. g. ,  Chavez v.  Mar t i nez,  538 U. S.  760,  787 ( 2003)  
( St evens,  J. ,  concur r i ng i n par t  and di ssent i ng i n par t )  
( col l ect i ng cases) .  
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r egar d,  t he maj or i t y opi ni on i s di r ect l y cont r ar y t o t he 

pr i nci pl es expr essed i n Just i ce Ant hony Kennedy' s concur r ence i n 

East er n Ent er pr i ses v.  Apf el ,  524 U. S.  498 ( 1998) .  

¶300 I n Apf el ,  t he pet i t i oner ,  a cor por at i on f or mer l y 

engaged i n coal  mi ni ng,  chal l enged t he Coal  I ndust r y Ret i r ee 

Heal t h Benef i t  Act  of  1992 on t he gr ounds t hat  i t  v i ol at ed t he 

due pr ocess and t aki ngs cl auses of  t he const i t ut i on by 

r et r oact i vel y i mposi ng l i abi l i t y  based on t he cor por at i on' s 

act i v i t i es bet ween 1946 and 1965. 17  A pl ur al i t y of  t he Cour t  

concl uded t hat  t he l aw vi ol at ed t he t aki ngs cl ause because i t  

" i mpr oper l y pl aces a sever e,  di spr opor t i onat e,  and ext r emel y 

r et r oact i ve bur den on East er n. " 18   

¶301 Just i ce Kennedy concur r ed,  ar gui ng t hat  " I f  

r et r oact i ve l aws change t he l egal  consequences of  t r ansact i ons 

l ong cl osed,  t he change can dest r oy t he r easonabl e cer t ai nt y and 

secur i t y whi ch ar e t he ver y obj ect s of  pr oper t y owner shi p. " 19  As 

Just i ce Kennedy poi nt ed out ,  " [ b] ot h st abi l i t y  of  i nvest ment  and 

conf i dence i n t he const i t ut i onal  syst em .  .  .  ar e secur ed by due 

pr ocess r est r i ct i ons agai nst  sever e r et r oact i ve l egi s l at i on. " 20  

Accor di ngl y,  Just i ce Kennedy woul d have hel d t he l aw 

unconst i t ut i onal  on due pr ocess gr ounds.   I d.  at  550 ( Kennedy,  

J. ,  concur r i ng) .  

                                                 
17 E.  Ent er s.  v.  Apf el ,  524 U. S.  498,  532 ( 1998) .  

18 I d.  at  538.    

19 I d.  at  548 ( Kennedy,  J. ,  concur r i ng) .    

20 I d.  at  549 ( Kennedy,  J. ,  concur r i ng) .    
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¶302 Her e,  i t  i s  not  a st at ut e,  but  t he maj or i t y ' s 

deci s i on,  t hat  i mposes r et r oact i ve and sever e l i abi l i t y  based on 

" t r ansact i ons l ong cl osed. "   The pr i nci pl es ar t i cul at ed by 

Just i ce Kennedy ar e no l ess f or cef ul  when appl i ed her e;  and t he 

maj or i t y ' s deci s i on,  whi ch wi l l  have t he uner r i ng consequence of  

i mposi ng r et r oact i ve l i abi l i t y ,  i s  j ust  as unconst i t ut i onal  as 

i f  t he same act i on had been t aken by t he st at e l egi s l at ur e.  

EQUAL PROTECTI ON 

 ¶303 The equal  pr ot ect i on c l ause " cr eat es no subst ant i ve 

r i ght s, "  but  embodi es t he gener al  r ul e t hat  t he gover nment  " must  

t r eat  l i ke cases al i ke. " 21  The maj or i t y ' s r ul e does not  " t r eat  

l i ke cases al i ke. "  

 ¶304 Assume f or  a moment  t hat  t he year  i s 1960,  and 

consi der  t wo Wi sconsi n pai nt  manuf act ur er s.   Under  t he maj or i t y 

opi ni on,  each woul d be equal l y cul pabl e,  assumi ng t hey bot h 

pr oduced l ead- based pai nt .   Assume f ur t her  t hat  t he f i r st  

company was a smal l  di v i s i on of  a l ar ger  company wi t h mi ni mal  

cont act s i n Wi sconsi n and sol d onl y a smal l  vol ume of  pai nt  i n 

Wi sconsi n.   Assume t hat  t he ot her  company was based i n 

Wi sconsi n,  di d most  of  i t s  busi ness her e,  and oper at ed her e f or  

t he maj or i t y of  t he t i me i n quest i on.    

¶305 Assume now t hat  t oday,  t he f i r st  company i s st i l l  i n 

busi ness as a l ar ge,  pr of i t abl e cor por at i on,  and t he second 

                                                 
21 Vacco v.  Qui l l ,  521 U. S.  793,  799 ( 1997) .    
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company i s def unct . 22  Despi t e t he f act  t hat  t he company t hat  has 

gone out  of  busi ness was,  i n t hi s hypot het i cal ,  t he most  

cul pabl e t or t f easor ,  i t  escapes al l  l i abi l i t y .   The f i r st  

company,  on t he ot her  hand,  wi l l  bear  a di spr opor t i onat e shar e 

of  t he l i abi l i t y .   Thi s i s not  " t r eat i ng l i ke cases al i ke. "  

PUBLI C POLI CY 

 ¶306 The maj or i t y ' s di sr egar d f or  t he t ype of  " f ai r  pl ay"  

guar ant eed by t he due pr ocess and equal  pr ot ect i on c l auses i s 

i l l umi nat ed by a r evi ew of  t he s i x publ i c pol i cy f act or s t hi s 

cour t  has i dent i f i ed as t endi ng t o pr ecl ude l i abi l i t y  even when 

negl i gence exi st s.  

 ¶307 The si x f act or s  ar e:  ( 1)  Whet her  t he i nj ur y i s t oo 

r emot e f r om t he negl i gence;  ( 2)  Whet her  t he i nj ur y i s whol l y out  

of  pr opor t i on t o t he cul pabi l i t y  of  t he negl i gent  t or t f easor ;  

( 3)  Whet her  i t  appear s i n r et r ospect  t oo ext r aor di nar y t hat  t he 

negl i gence shoul d have br ought  about  t he har m;  ( 4)  Whet her  

al l owance of  r ecover y woul d pl ace an unr easonabl e bur den on t he 

t or t f easor ;  ( 5)  Whet her  al l owance of  r ecover y woul d be t oo 

l i kel y t o open t he way t o f r audul ent  c l ai ms;  and ( 6)  Whet her  

al l owance of  r ecover y woul d ent er  a f i el d t hat  has no sensi bl e 

or  j ust  st oppi ng poi nt . 23   

                                                 
22 As exampl es of  t hi s c l ass,  O' Nei l  Dur o Company began 

oper at i on i n 1925 and ceased oper at i on i n 1988.   Si mi l ar l y,  
Hager  Pai nt  Pr oduct s began oper at i on i n 1925 and ceased 
oper at i on i n 1979.   Bot h wer e based i n Wi sconsi n.  

23 Mi l l er  v.  Wal - Mar t  St or es,  I nc. ,  219 Wi s.  2d 250,  264- 65,  
580 N. W. 2d 233 ( 1998) .  
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 ¶308 Even i f  we wer e t o assume,  ar guendo,  t hat  Thomas coul d 

pr ove causat i on and t hus negl i gence,  al l  t hese f act or s woul d 

wei gh agai nst  at t achi ng l i abi l i t y .   Fi r st ,  t he al l eged i nj ur y 

her e i s t oo r emot e f r om t he negl i gence.   The whi t e l ead 

car bonat e at  i ssue may have been pr oduced as much as 100 year s 

ago.   I t  i s  al most  i mpossi bl e t o def end agai nst  al l eged 

negl i gence t hat  no l i v i ng per son can r emember .    

 ¶309 Second,  t he i nj ur y i s whol l y out  of  pr opor t i on t o t he 

def endant s '  cul pabi l i t y .   The r ecent  negl i gence of  a l andl or d i n 

al l owi ng t he pai nt  t o det er i or at e seems gr eat er  t han t he 

negl i gence of  t he manuf act ur er  of  one of  t he r aw mat er i al s used 

t o make t he pai nt  per haps a hal f  cent ur y ago.  

 ¶310 Thi r d,  i n r et r ospect  i t  appear s t oo ext r aor di nar y t hat  

t he negl i gence shoul d have br ought  about  t he har m.   I t  i s  not  

enough f or  t he maj or i t y t o al l ege,  i n i t s pr esent at i on of  t he 

f act s,  some sor t  of  i ndust r y- wi de knowl edge on t he par t  of  l ead 

pai nt  suppl i er s.   The pl ai nt i f f  shoul d have t o show t hat  each 

def endant  had knowl edge of  t he danger s of  whi t e l ead car bonat e,  

not  l ead pai nt .    

 ¶311 Four t h,  al l owance of  r ecover y woul d pl ace an 

unr easonabl e bur den on t he def endant .   As st at ed above,  i t  i s  

near l y i mpossi bl e t o def end a sui t  al l egi ng negl i gence 50 t o 100 

year s i n t he past .   Even i f  a def endant  had i nsur ance dur i ng t he 

ent i r e t i me i t  was i nvol ved wi t h whi t e l ead car bonat e,  i t  mi ght  

have changed i nsur er s,  none of  whom wi l l  now be eager  t o st ep 

f or war d wi t h cover age.   How wi l l  a def endant  pr ove cover age?  
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Even i f  cover age coul d be pr oved,  how wi l l  1930s i nsur ance pay 

f or  21st  cent ur y damages? 

 ¶312 Fi f t h,  al l owance of  r ecover y woul d be t oo l i kel y t o 

open t he way t o f r audul ent  c l ai ms.   I n er asi ng t he causat i on 

r equi r ement ,  t he maj or i t y k i cks out  one of  t he l egs suppor t i ng 

convent i onal  pr i nci pl es of  t or t  l i abi l i t y .   These t i me- honor ed 

st andar ds have been desi gned t o ensur e t hat  mer i t or i ous c l ai ms 

ar e r ewar ded and f r audul ent  c l ai ms ar e r ej ect ed.   The maj or i t y ' s 

act i on t i l t s  t he bal ance t o subst ant i al l y  i ncr ease t he 

possi bi l i t y  of  f r audul ent  c l ai ms.  

 ¶313 Si xt h,  t he pr i nci pl es i n t he maj or i t y opi ni on have no 

sensi bl e or  j ust  st oppi ng poi nt .   As Just i ce Wi l cox' s di ssent  

( whi ch I  whol ehear t edl y j oi n)  poi nt s out ,  t he maj or i t y di scar ds 

t he pr i nci pl e of  f ungi bi l i t y  under pi nni ng t he Col l i ns r at i onal e.   

The r easoni ng i n t he maj or i t y opi ni on coul d be adapt ed t o cover  

ot her  r aw mat er i al s.   Fur t her ,  under  t he maj or i t y opi ni on,  

pl ai nt i f f s i nj ur ed i n ot her  st at es have t he opt i on t o come t o 

our  cour t s and sue Wi sconsi n r aw mat er i al  manuf act ur er s f or  har m 

t hat  occur r ed el sewher e.  

 ¶314 By i l l ust r at i ng t he f undament al  unf ai r ness wor ked by 

t he maj or i t y opi ni on,  t hese si x f act or s pr ovi de addi t i onal  

evi dence t hat  t he maj or i t y opi ni on vi ol at es t he cor e due pr ocess 

r i ght  of  " f ai r  pl ay, "  as wel l  as t he def endant s '  r i ght  t o equal  

pr ot ect i on of  t he l aw.   Gi ven t he near - unani mous r ej ect i on of  

t hi s t heor y by ot her  cour t s,  t hi s i nvasi on i s as unexpect ed as 

i t  i s  unwar r ant ed.  
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CONCLUSI ON 

 ¶315 The consequences of  t he maj or i t y opi ni on may be 

st agger i ng f or  Wi sconsi n i ndust r y and commer ce.   When Maut z 

Pai nt ,  a home- gr own Wi sconsi n company,  f aced a s i mi l ar  sui t ,  i t  

was f or ced t o sel l  out  t o an out - of - st at e company.   The new 

owner  qui ckl y moved al l  manuf act ur i ng j obs out  of  st at e.    

¶316 The har mf ul  ef f ect s t hat  t hi s deci s i on coul d v i s i t  on 

Wi sconsi n commer ce r ender  t he maj or i t y deci s i on unwi se.   The 

pr esumpt i ons i n t he maj or i t y opi ni on t hat  cont r adi ct  t he 

def endant s '  r i ght s of  due pr ocess and equal  pr ot ect i on r ender  

t he maj or i t y deci s i on unconst i t ut i onal .    

¶317 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .  

¶318 I  am aut hor i zed t o st at e t hat  Just i ce JON P.  WI LCOX 

j oi ns t hi s opi ni on.  
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